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INTRODUCTION

This booklet is a collection of statutes and rules which relate to the practice of private detectives,
private detective agencies and private security personnel in Wisconsin.

The licensing of private detectives has been in effect for many years. The regulation of private
security personnel, however, was transferred from local law enforcement agencies to the
Department of Regulation and Licensing on July 1, 1997. This regulation was contained in 1995
Wisconsin Act 461.

This booklet will also assist persons preparing for the private detective examination. Examination
questions will be based on the information in this booklet and on the information in the following
two textbooks which focus on investigative skills and techniques, as well as other skills needed by
private detectives. These references do not include all acceptable sources of information, nor is it
suggested that the answers to all questions in the examination are specifically found in these
references.

Fundamentals of Criminal Investigations by Charles E. O'Hara and Gregory L. O'Hara
6th Edition, 1994, or later
Charles C. Thomas, 2600 South First Street, Springfield,IL 62794-9265

Techniques of Legal Investigationhy Anthony M. Golec
Second Edition, 1985, or later
Charles C. Thomas, 2600 South First Street, Springfield, IL 62794-9265

Private detective applicants are encouraged to read additional material, take special courses when
they can, and attend special training classes when available to further their knowledge and skills as a
private detective.

The development of the law in this area is ongoing. Therefore, these rules and statutes may be
revised subsequent to the printing of this book. Most local libraries maintain current sets of
Wisconsin Administrative Code and the Wisconsin Statutes. These documents as well as other state
publications are available from the Department of Administration, Document Sales Division, PO
Box 7840, Madison, WI 53707.

All Wisconsin Statutes and Administrative Codes are available on the Internet at the following
addresses:

Statutes: httpziwww. lemis. state winsmeh'stutules, himl

Rules: httn://fwww legis state.wi.us/rsh/code/codtoc. hitml




Structure of the Executive Branch

CHAPTER 15

STRUCTURE

IF THE EXECUTIVE BRAMZH

SUBCHAPTER |
GENERAL PROVISIONS

15.001
15.01
15.02
15.03
15.04

Declaration of policy.

Definitions.

Offices, departments and independent agencies,

Attachment for limited puipiies.

Edie?ds of departments and Independentagencies; powers and
uties.

Secretaries. o
Commissionsand commissioners.
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SUBCHAPTER 11
DEPARTMENTS

15.40 Department of regulation and Iicgn§ingi): creation.
15.405 Same: attached boards and examining boards

15.406 Same; attached affiliated credentialingboasds
15.407 Same: councils.

SUBCHAPTERL
GENERAL PROVISIONS.

15001 Declaration of policy. (1) Tu=ie srascues or
GOVERNMENT. The “ropublican foem of povernment™ pusranioed
by the LLS. constiurion contemplases the separatson of powers
withim state governmenl among the legislative, the execubive and
the jodicis] branches of the government. The legiskative braech
has the broad objectve of dul-:nn.lnin,gr'pulil.'iu:- il programs and
rewiew of proprem  performance  for programs  previously
awtbarized, the executive branch camses oul the programs and
palicies and the judicinl branch has the responmbilicy for
adjudicating any conflicts whick might anse Ffom  the
interpietation or application of the laws, [ ie 6 oadstianal conceps
of American governmeent that the 3 branches are to function

separately, without intermingling of authority, except as
specifically provided by law.
(2) GoaLs OF EXECUTIVE BRANCH ORGANIZATION. (a) As the

chief administrative officer of the state, the governor should he
provided with the sdminstrative Gcilities asd the auhonity to
carry o the fumcrioes of the povernor's office efficienty and
effectively within the policy himats esiablished by the legsiature.

(b The sdminisrsive agencies which comgrise the execative
branch showdd be conmolidated imlo & measomable oumber of
departmenss and independent agencies consisent with execitive

ncity to admmnister effectively at all kevels{ch The integmticn
of the apencees in the cxeomtive brunch should b= on & fancikonal
bbasis, so that programs con be coondinated.

{d) Each apency in the executive branch should be assigned &
name commensurate with the scope of it program respansibilities,
and should be imepraied imo oo of the depErimemis of
independent agencies of the executive branch as clesly 2 the
:u..?i..:u..u gokls of sdminlsracive istegration and responsivencss
to the legislahere will permit

{3) Goals OF CONTINUING BERORGANIZATION,  Strocneral
reorganization should be a continging process through caneful
enecutive amd lepelative appraisal of the plecement of propossd
new programs and the coordinatice of existing programs in
negponic [0 chenping caphass of publes nedds, and should be
consistent with the fllowing goals:

(@ The organization of state government should assure its
responsiveness to popular control. It is the goal of reorganization
to improve legislative policy—making capability and to improve
thei.a.dministrative capability of the executive to cany out these
policies.

(b) The organization of state government should facilitate
communication between citizens and government. It is the goal of
reorganization through coordination of related programs in
function-oriented departmentsto improve public understanding of
government programs and policies and to improve the
relationships between citizens and administrative agencies.

(c) The organization of state government shall assure efficient
and effective administration of the policies established by the
legislature. It is the goal of reorganization tc promote efficiency
hy improving the management and coordination of state services
and by eliminating overlapping activities.

History: 1991a.316.

15.01 Definitions. In this chapter: (lg) “Affiliated
credentialing board” means a part—time body that meets all of the
follpwing conditions:

(a) Is attached to an examining hoard to regulate a profession
that does not practice independently of the profession regulated by
the examining board or that practices in collaboration with the
profession regulated by the examining hoard.

(b} With the advice of the examining board to which it is
attached, sets standards of professional competence and conduct
for the profession under the affiliated credentialing hoard’s
supervision, reviews the qualifications of prospective new
practitioners, grants credentials, takes disciplinary action against
Icredential holders and performs other functions assigned to it by
aw.

(1) “Board” means a part—time body functioning as the policy-
making unit for a department or independent agency ar a part—
time body with policy—making or quasi—judicial powers.

(2) “Commissien™ means a 3—member governing body in charge
of a department or independent agency or of a division or other
subunit within a department, except for the Wisconsin waterways
commission which shall consist of 5 members, the parole
commission which shall consist of 8 members, and the Fox River
management commission which shall consist of 7 members. A
Wisconsin group created for participation in a continuing
interstate body, or the interstate body itself, shall be known as a
“commission”, hut is nct a commission for purposes of 5.15.06.
The parole commission created under s.15.145 (1) shall be known
as a "commission”, but is not a commission for purposes of
5.15.06. The sentencingcommission createdunder s.15.105  (27)
shall be known as a “commission” but is not a commission for
purgoses of s. 15.06(1} to (4m}, (7}, and (9).

(3) “Committee” means a part—time body appointed to study a
specific problem and to recommend a solution or policy
alternative with respect to that problem, and intended to terminate
on the completion of its assignment. Because of their temporary
nature, committees shall be created by session law rather than by
statute.

(4) “Council” means a part—time body appointed to function on
a continuing basis for the study, and recommendation of solutions
and policy alternatives, of the problems arising in a specified
functional area of state government, except the Wisconsin land
council has the powers specified in s. 16.965 (3) and (5)and the
powers granted to agencies under ch. 227, the Milwaukee River
revitalization council has the powers and duties specified in s.
23.18, the council on physical disabilities has the powers and
duties specified in s. 46.29 (1) and {2}, and the state council on
alcohol and other drug abuse has the powers and duties specified
ins. 14.24.

(5) “Department” means the principal administrative agency
within the executive branch of Wisconsin state government, but
does not include the independent agencies under subch. Ill.

(6) “Division,” “bureau,” *section™ and “unit” means the
subunits of a department or an independent agency, whether
specifically created by law or created by the head of the
department or the independent agency for the more economic and
efficient administration and operation of the programs assigned to
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the department or independent agency. The office of justice
assistance in the department of administration and the office of
credit unions in the department of financial institutions have the
meaning of “division” under this subsection. The office of the
long- term care ombudsman under the board on aging and long—
term care and the office of educational accountability in the
department of public instruction have the meaning of “bureau”
under this subsection.

(7) “Examining board” means a part—time body which sets
standards of professional competence and conduct for the
profession under its supervision, prepares, conducts and grades the
examinations of prospective new practitioners, grants licenses,
investigates complaints of alleged unprofessional conduct and
performs other functions assigned to it by law. “Examining board”
includes the board of nursing.

(8) “Head”, in relation to a department, means the constitutional
officer, commission, secretary or board in charge of the
department. “Head”, in relation to an independent agency, means
the commission, commissioner wr board in charge of the
independent agency.

{9} “Independent agency” means an administrative agency
within the executive branch created under subch. TH.

History: 1977 ¢, 29, 274; 1979¢. 34; 1983a. 27, 189, 371,410, 538; 1985a 29,
120, 180; 19875, 27, 342, 399 1989 a 31, 107, 202 1991 a 3%, 269, 313, 1993 a
18, DO, 210, Z15; 1995 & 37 a5, 74 and S145 (1); 1999 o, 1 462, 1997 2. 27, 237,
2004 a. 16,105, 109.

15.02 Offices, departments and independent agencies.
The constitutional offices, administrative departments and
independent agencies which comprise the executive branch of
Wisconsin state governmest are structured as follows:

(1) SEPARATE CONSTITUTIONAL OFFICES. The governor,
lieutenant governor, secretary of state and state treasurer each
head a staff to be termed the “office” of the respective
constitutional ofticer.

(2) PrRINCIPAL  ADMINISTRATIVE UNITS. The principal
administrative unit of the executive branch is a “department” or an
“independent agency”. Each such unit shall bear a title beginning
with the words “State of Wisconsin” and continuing with
“department of....” or with the name of the independent agency. A
department may be headed by a constitutional officer, a secretary,
a commission or a board. An independent agency may be headed
by a commission, a commissioner or a board.

(3) INTERNAL STRUCTURE, (a) The secretary of each department
may, subject to sub. (4}, establish the internal struzture within the
office of secretary so as to best suit the purposes of his or her
department. No secretary may authorize the designation of
“assistant secretary” as the official position title of any employee
of his or her department.

(b) For field operations, departments may establish district or
area offices which mavy cut across divisional lines of
responsibility.

{c) For their internal ssnacture, all departments shall adhere to
the following standard terms, and independent agencies are
encouraged to review their internal structure and to adhere as
much as possible to the following standard terms:

1. The principal subunit of the department is the “division”.
Each division shall be headed by an “administrator”. The office of
justice assistance in the department of administration and the
office of credit unions in the department of financial institutions
have the meaning of “division” and the executive staff director of
the oftice of justice assistance in the department of administration
and the director of credit unions have the meaning of
“administrator” under this subdivision.

2. The principal subunit of the division is the “bureau”. Each
bureau shall be headed by a “director”. The office of the long-
term care ombudsman under the board on aging and long—term
care and the office of educational accountability in the department
of public instruction have the meaning of “bureau” under this
subdivision.

2m. Notwithstanding subds. 1. and 2., the principal subunit of
the deoartment of tourism is the “bureau”, which shall be headed
by a “director”.

3. If further subdivision is necessary, bureaus may be divided
into subunits which shall ke known as “sections” and which shall
be headed by "chiefs” and sections may be divided into subunits
which shall be known as “units” and which shail be headed by
“supervisors”,
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(4) INTERNAL ORGANIZATION AND ALLOCATION OF FUNCTIONS.
The head of each department or independent agency shall, subject
to the approval of the governor, establish the internal organization
of the department or independent agency and allocate and
reallocate duties and functions not assigned by law to an officer or
any subunit of the department or independent agency to promote
economic and efficient administration and operation of the
department exr independent agency. The head may delegate and
redelegate to any officer or employee of the department or
independent agency any function vested by law in the head. The
governor may delegate the authority to approve selected
organizational changes to the head of any department or

independent ngency.
Hiwlery= [971 c. D61 1903 & 12, 1975 €. 35, 1907 ¢ 1% 19790 320; 1987 o 07,
99 1990 g 16 124, Z19, 4%1; 1998 5 37 gn T8, 76, T and 9548 [ 1} 1997 0. 21
Limitt of [pagrmal deparimenial roorgarsestion divcussed. 51 Ay Gen. 308,

15.03 Attachment for limited purposes. Any division,
office,commission, council or board attached under this section to
a deFartment or independent agency or a specified division thereof
shall be a distinct unit of that department, independent agency wr
specified division. Any division, office, commission, council or
board so attached shall exercise its powers, duties and functions
prescribed by law, including mzle making, licensing and regulation,
and operational planning within the area of program responsibility
of the division, office, commisston, council or board,
independently of the head of the department or independent
agency, but budgeting, program coordination and related
management functions shall be performed under the direction and
supervision of the head of the department or independent agency,
except that with respect to the oftice of the commissioner of
railroads, all personnel and biennial budget requests by the oftice
of the commissioner of railroads shall be provided to the
department oftransportation as required under s. 189.02

7) and shall be processed and properly forwarded by the public
service commission without change except as requested and
concurred in by the oftice ofthe commissioner of railroads.

History: 1981¢, 347: 1983a 27: 1993a 123; 1999a 9.

15.04 Heads of departments and independentagencies:
powers and duties.{1} puTiEs. Each head of a department or
independent agency shall:

(@) Supervision. Except as provided in s.15.03, plan, direct,
coordinate and execute the functions vested in the department or
independent agency.

(b) Budget. Biennially compile a comprehensive program budget
which reflects all fiscal matters related to the operation of the
department or independent agency and each program, subprogram
and activity therein.

(c) Advisery bodies. In addition to any councils specifically
created by law, create and appoint such councils or committees as
the operation of the department or independent agency requires.
Members of councils and committees created under this general
authority shall serve without compensation, but may be
reimbursed for their actual and necessary expenses incurred in the
performance of their duties and, if such reimbursement is made,
such reimbursement in the case of an officer or employee of this
state who represents an agency as a member of such a council or
commitiee shall be paid by the agency which pays the officer’s or
employee’s salary.

id) Biennial report On or before October {5 of each odd-
numbered year, submit to the governor and the chiefclerk of each
house of the legislature, for distribution to the legislature under s.
13.172 (2), a report on the performance and operations of the
department or independent agency during the preceding biennium,
and projecting the goals and objectives of the department or
independent agency as developed for the program budget report.
The secretary of administration may prescribe the format of the
report and may require such other information deemed
appropriate. Each department or independent agency shall provide
a copy of its biennial report to legislators upon request. Any
department or independent agency may issue such additional
reports on its findings and recommendations as its operations
require. A department or independent agency may, on or before
October 15, submit an annual report prepared by it, in place ofthe
biennial report required under this paragraph, if the submission of
the annual reports is approved by the secretary of administration.
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(e} Seal. Have authority to adopt a seal for the department or
independent agency.

(1 Bonds. Have authority to require that any officer or employee
of the department or independent agency give an official bond
under ch. 19, if the secretary of administration agrees that the
position held by such officer or employee requires bonding.

(9) Discrimination review. In order to determine whether there is
any arbitrary discrimination on the basis of race. religion, national
origin, sex, marital status or sexual orientation as defined in s.
111.32 (13m), exanene and assess the statutes under which the
head has power; or regulatory responsibilities, the procedures by
which those statutes are administered and the rukes promulgated
under those statutes. If the department ar agency head finds any
such discrimination, he or she shall take remedial action, including
making recommendations to the appropriate executive, legislative
or administrative authority.

{1) Records and forms management pregram. Establish and
maintain a records and forms management program.

{1) Records and forms mffizer. Appoint a records and forms
officer, who shall he responsible for compliance by the department
or independent agency with all records and farms management
laws and mzles and who may prevent any form from being put into
use.

(k) Form numbering and filing system. Establish a numbering
and filing system far forms.

{m) Netice onforms. See that each form used by the department
or independent agency to seek information from municipalities,
counties @t the public contains on the first page of the form, or in
the instructions for completing the form, a conspicuous notice of
the authorization for the form, whether or not completing the form
is voluntary, if it is not voluntary, the penalty for failure to
respond and whether or not any personally identifiable
information, as defined under s. 19.62 (5), requested in the form is
likely to be used for purposes other than for which it is originally
being collected. This paragraph does not apply to state tax forms.
{2} Derury. Each secretary of a department or head of an
independent agency under s.230.08 (2) (L) may appoint a deputy
who shall serve at the pleasure of the secretary or agency head
outside the classified service. The deputy shall exercise the
power;, duties and functions of the secretary or head in the
absence of the secretaly or head, and shall perform such other
duties as the secretary or head prescribes. The adjutant general
may appoint 2 deputies as provided in s. 21.18 (1}. In this
subsection "'secretary”" includes the attorney general and the state
superintendent of public instruction.

(3) DEPUTY APPROVALS. Positions for which appointment is

made under sub. (2) may be authorized only under s. 16.505.

History; 1971 e. 125; 1975¢.94: 1977 ¢, 196,273,418,447; 1979 ¢. 221; 1981 e.
112,350, 1981 ¢. 391 5. 210; 1983 o 17, 324; 1985 & 79, 1965 & 100 s 3 e 4, Hhm;
1985a.332: 967 o 147 5. 25; L¥ET a. B4, 1980 o 184, 1900 & 3%, 1ED; 1995 0. 27,
1997a.73.

15.05 Secretaries.(1) SELECTION. (a) If a department is under
the direction and supervision of a secretary, the secretaly shall be
nominated by the governor, and with the advice and consent of the
senate appointed, to serve at the pleasure of the governor.

(b) Except as provided in pars{c}) and (d), If a department is
under the direction and supervision of a board, the hoard shall
appointa secretary to serve at the pleasure of the board outside the
classified service. In such departments, the powers and duties of
the board shall hc regulatory, advisory and policy-making, and not
administrative. All of the administrative powers and duties of the
department are vested in the secretary, to be administered hy him
or her under the direction of the board. The secretary, with the
approval of the hoard, shall promulgate rules for administering the
departmentand performing the duties assigned to the department.

C) The secretary of natural resources shall be nominated by the
governor, and with the advice and consent of the senate appointed,
to serve at the pleasure of the governor.

(d) The secretary of agriculture, trade and consumer protection
shall be nominated by the governor, and with the advice and
consent of the senate appointed, to serve at the pleasure of the
governor.

(3) ExECUTIVE ASSISTANT. Each secretary may appoint an
executive assistant to serve at his or her pleasure outside the
classified service. The executive assistant shall perform duties as
the secretary prescribes. In this subsection, “secretary™ includes
the attorney general, the adjutant general, the director of the
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technical college system and the state superintendent of public
instruction.

{3m) FIELD DISTRICT OR FIELD AREA DIRECTORS. Each secretary
may appoint a director under the classified service for each district
or area office established in his or her department under s.15.62
(3) (k).

(4)oFFIcIAL OATH. Each secretary shall take and file the official
oath prior to assuming ofiice.

(5) EXECUTIVE ASSISTANT APPROVALS. Positions for which
appointment is made under sub. (3) may be authorized only under

1, 16,505,

Histery 1 1573 ¢ &0, 1977 ¢ 4, 196; 1985 a. 18; |968 & 337 4. 251 [3f; 1989s.31,
169; 1993 a.399: 1995 a 27.

A secretary, appointed by the governor, could be removed only by the governor,
even though the general appointment statute had been amended to provide fham the
secretary is appointed by a board Io serve at the board’s pleasure, Mores v. Board of
Wetctaia AT, S0 Wia. Id 411 T K024 102 (1977),

15,08 Commissions and commissioners. (1) SELECTION OF
~EHERS. (2 E t az otherwise provided in this subsectian, the
members of commissions shall be neminmed by the govemor, amd
with the advice amd consent of the seoate appointed, for scaggersd
fi—year berms eapinmg on March | of the odd-smmbered years.

(ugl Miembers of the Wisconsin welerways commisstan skall he
mgminated by the govemaor, and with the advics ssd corsent of the
senabi appainted, for stagpered 5—vear 16rms.

{ar) The commissioner of milroeds shall be pominaied by the
%:;I'rl.'nlur. #nd with the advice and consent of the serate appoimed,
r & f=year t2mn expinng on March | of as odd-sumbensd year,

(B The comumassioner of insuranee shall ke nemimated by the
governer, and with the advice and comsent of the renate sppointed,
tar gerve al ihe pleasure of the governod. The govenor itay remaove
from affice the commissioner of insumance whi was apposnted for
a limed berm befode Augast 1, 1987, .

{d} The members of sthe personnmel commission shall e
maninansd l:-} L poverier, arsd walls 1B advice and consent of the
sepate appoinged, for S-year terms, suhject e the following
Gorlnipn:

I. At least one neember shall be licensed in practice law in ks

Stale.,

X They shall possess some professional eapenience 0 e feld
ol peracmne] or labor relations.

3. Mo member may hold any other position 8 staee employment.

4. M member, when appainged or for 3 years immediotely prior
to the dete of appointment, may hove been am officer of a
comimines in any politkcal party, pamisen poditical ¢lub or partisan
political coganizatiom ar have held or besn a cendidme for any
partisan elective publie office. Mo member may become a
caruiidate for or hold amy such office.

5. AL N tme may more than 2 meémbars be adbérents of the
same politicel] .

6. Fach member of the commission shall be a U5, citizen and
shadl Fave been o resident of this state for a2 lenst 3 years,

{2} Beiecmon or oreceps Each commission may amnually
elect afficers other than a chairperson from among its members ag
ita work requires. Any officer may be renppoinied or rechected. Al
the time of making new pominations b commissions, the governor
shall designste a member or pominee of each comimission Lo serve
a5 the commision's chairperson for & 2-year lerm expiring on
March | of the cdd-mimbered vesr excem thal

{2} Commencing March [, 1979, and thereafter, the labor and
pdastry review commission shall elsct oo of B8 members 1o
serve s the commission™s chaipersen for & I-year term expiring
on March | af the edd—oumbered year,

13) FULL-TesE OFFICES.(n) A commissinmer may nol hold any
otber office or position of profit of pursse any other business or
vocalien, et shall devese his or her entire fime oo the dignes of his
of her office. This pampraph docs pot apply o [ The
commissioner of magranee. 3. The members of the Wiscossin
walErwlys Comamission.

(b The commissioner of Igsumnce shall sor sapnge in any other
oomapabion, busiress or activity that 15 i any way incossistent
with the perfermance of the duties of e commisssoner of
inszrnde, nov shall e commssioner hodd any other pablic offfce

(4} CwAmPERSON, ADMINISTRATIVE OUTIES. The admimistrative
duaties of each commissiom shall be wested in iss chairperson, fo be
adsnmisiened by the chakiperaon under the sapnes &5 rules of the

Erjilpmbeer JH2



commission and subject to the policies established % the
commission.

(4m) Execumive ASSISTANT. Each commission chairperson
under s. 230.08 (2) {m) and each commissioner of the public
service commission may appoint an executive assistant to serve at
his or her pleasure outside the classified service. The executive
assistant shall perferm duties as the chairperson or commissioner
prescribes.

(5) FREQUENCY OF MEETINGS: PLACE, Every commiszicn shall
meet on the call of the chairperson or a majority of its members.
Every commission shall maintain its offices in Madison, but may
meet or hold hearings at such other locations as will best serve the
citizens of this state.

(6) QuoruMm. A majori? of the membershiF1 of a cornmission
constitutes a quorum to do business, except that vacancies shall
not prevent a commission from doing business. This subsection
does not apply to the parole commission.

(7) RepoRrTs. Every commission attached to a department shall
submit to the head of the department, upon request of that person
not more often than annually, a report on the operation of the
commission.

(8) OFFICIAL oATH. Every commissioner shall take and file the
official oath prior to assuming office.

(9) EXECUTIVE ASSISTANT APPROVALS. Positions for which
appointment is made under sub. (4m) may be authorized only
under s. 16.505.

History: 1971¢. 193,307; 1977 .29, 196,274: 1981 c. M7, Wil w 1T, 3T1. &15,
538: 1985 a. 29; 1987 a, 27, 403; 1989a. 31; 1991 a. 39, 269, 316; 1993 a. 16, 123;
1995 . 37 1997 . 17, 2000 &, 16

A slagh member al e persocnc] commmioe b anpaess] Do 5ot
cerrmrasicon when 2 ol the 3 commbslon pesitons o vacam 4F Ay Lam il

A pommsosgr deu gnased m chaimpenen of be commmsion arded 3ab. [T B po
appointedto a new pasilicn, and Art, 1V, 1. 26, preciudes a salary increass based mm
that designation.76 Atty. Gen. 52.

Sub. (3) (a) famhibits a commissioner from pursuing business interesis that would
prevent properly fulfilling the duties 0f the office. 77 Alty. Gen. 36.

15.07 Boards.{1) SELECTION OF MEMBERS.(a) If a department or
independent agency is under the direction and supervision of a
hoard, the members of the hoard, other than the members serving
on the board because of holding another office or position, shall be
nominated by the governor, and with the advice and consent of the
senate appointed, to serve for terms prescribed hy law, except:

1. Members of the higher educational aids board shall be
appointed by the governor without senate confirmation.

2. Members of the elections board shall be appointed as
provided ins.15.61.

3. Members of the employee trust funds board appointed or
elected under s.15.16 (1) (a), (b}, (d) and (f) shall be appointed or
elected as provided in that section.

4. Members ofthe investment hoard appointed under s.13.76 (3)
shall be appointed as provided in that section.

5. The members of the educational communications board
appointed under $.15.57 (5) and (7} shall be appointed as provided
in that section.

6. Members of the University of Wisconsin Hospitals and
Clinics Board appointed under s.15.96 (8) shall he appointed by
the governor wiihout senate confirmation.

{b) For each hoard not covered under par. (a?], the governor shall
appoint the members of the board, other than the members serving
on the board because of holding another office or position and
except as otherwise provided, for terms prescribed by law except
that all members of the following hoards, or all members of the
following boards specified in this paragraph, other than the
members serving on a board because of holding another office or
position, shall he nominated by the %overnor, and with the advice
and consent of the senate appointed, for terms provided by law:

1. Banking review board.

2. College savings program board.

3. Credit union review board.

5. Savings and loan review board.

8. Real estate board.

9. Board on aging and long—term care.

10. Land and water conservation hoard.

1. Waste facility siting hoard.

12. Prison industries hoard.

14. Deferred compensation board. )

13. The 3 members of the lower Wisconsin state riverwzy hoard
appointed under s.15.445 (3) (b) 7.
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15m. The members ofthe state fair park board appointed under
s.15.445 (4) (a)3.105.

16. Land information board.

Nute; Subd. 16. is repealed ell. 8-1-03 by 1997 Wis. Act 7.

17. Real estate appraisers hoard.

18. Savings hank review hoard.

I9m. Auctioneer hoard.

20. The 3 members of the Kickapoo reserve management hoard
appointed under s.15.445 (2) (&) 3.

22. Private employer health care coverage hoard.

Nofe: Subd. 22. is repealed ff. |-1-10 by 1999 Wir. Act 9.

{c) Except as provided under par. {cm), fixed terms of members
of hoards shall expire on May 1 and, if the term is for an even
number of years, shall expire in an odd—numbered year.

(cm) The term of one member of the ethics board shall expire on
each May [. The terms of 3 members of the development finance
hoard appointed under s.15.155 (1} () 6. shall expire on May ! of
every even—numbered year and the terms of the other 3 members
appointed under s.15.155 (1} (a) 6. shall expire on May ! of every
odd—numbered year. The terms of the 3 members of the land and
water conservation hoard appointed under s.15.135 (4) {b} 2. shall
expire on January 1. The term of the member of the land and water
conservation board appointed under s.15.135 (4) {b} 2m. shall
expire on May | of an even—numbered year. The terms of
members of the real estate board shall expire on July 1. The terms
of the appraiser members of the real estate appraisers hoard and
the terms of the auctioneer and auction company representative
members of the auctioneer board shall expire on May ! in an
even—numbered year.

(cs) No member of the auctioneer board, real estate appraisers
board or real estate board may be an offcer, director or employee
of a private organization that promotes or furthers any profession
or occupation regulated by that board.

(2) SELECTION OF OFFICERS. At its first meeting in each year,
every hoard shall elect a chairperson, vice chairperson and
secretary each of whom may be reelected for successive terms,
except that:

(a) The chairperson and vice chairperson of the investment
board shall he designated biennially by the governor.

(b) The chairperson of the board on health care information shall
he designated biennially by the governor.

(d) The officers elected by the board of regents of the Universit
of Wisconsin System and the technical college system board shall
he kizown as a president, vice president and secretary.

(e)The representative of the department ofjustice shall serve &
chairperson of the claims board and the representative of the
department of administration shall serve as its secretary.

{f) The state superintendent of public instruction or his or her
designated representative shall serve as chairperson of the school
district boundary appeal hoard.

{g) A representative of the department of justice designated by
the attorney general shall serve as nonvoting secretary to the law
enforcement standards hoard.

(h) The chairperson of the state fair park hoard shall be
designated annually by the governor from among the members
appointed under s.15.445 (4) (a) 3, 4. and 5.

(71 At its first meeting in each even—numbered year, the state
capitol and executive residence board shall elect offcers for 2—
year terms.

(&) The governor shall serve as chairperson of the governor’s
work—based learning board.

(L) The governor shall serve as chairperson of the information
technology management board and the chief information officer
shall serve as secretary of that hoard.

(3) FREQUENCY OF MEETIRGE (m) If a department or independent
agency is under the direction and supervision of a board, the hoard
shall meet quarterly and may meet at other times on the call of the
chairperson or a majority of its members. if a department or
independent agency Is under the direction and supervision of a
hoard. the hoard shall, in addition, meet no later than August 31 of
each even—numbered year to consider and approve a proposed
budget of the department or independent agency for the
succeeding fiscal biennium.

(b) Except as provided in par. (hm), each board not covered
under par. (a) shall meet annually, and may meet at other times on
the call of the chairperson or a majority of its members. The
auctioneer board, the real estate board and the real estate
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appraisers board shall also meet on the call of the secretary of
regulation and lcensing or his or her designee within the
department.

(bm) 1, The board on health care information shall meet 4 times
each year and may meet at other times on the call of the
chairperson or a majority of the board's members.

2. The environmental education board shall meet 4 times each
vear ard muy meel at other s on the call of the chairpersan

3. The suctronecr board shall mees a1 beass 4 times ench year,

4, The imfarmation technology management board shall mee &
least d times each year amd miy meel a8 other dmes on the call of
the chairperson.

(4) QuoruM. A majority of the membership of a board
constitutes a quorum to do business and, unless a more restrictive
provision is adopted bﬁ/ the board, a majorit%/ of a quorum may act
in any matter within the jurisdiction of the board. This subsection
does not apply to actions of the ethics board er the school district
boundary appeal board as provided in ss. 1947 (4) and 117.05 (2)
fal.

{5) REIMBURSEMENT FOR EXPENSES: COMPENSATION. Except as
provided in sub. {5m), the members of each board shall be
reimbursed for their actual and necessary expenses incurred in the
performance of their duties, such reimbursement in the case of an
officer or employee of this state who represents an agency as a
member of a board to be paid by the agency which pays the
member's salary. The members shall receive no compensation for
their services, except that the following members of boards, except
full-time state officers or employees, also shall be paid the per
diem stated below for each day on which they were actually and
necessarily engaged in the performance of their duties:

(@) Members of the investment board, 350 per day.

(b) Members of the banking review board, $25 per day but not
o exceed $1,500 per year.

(c) Members of the auctioneer board, $25 per day.

(d) Members of the board of agriculture, trade and consumer
protection, not exceeding $35 per day as fixed by the board with
the approval of the governor, but not to exceed $1,000 per year.

(e) In lieu of a per diem, the members of the technical college
system board shall receive $i00 annually.

ifi Members of the teachers retirement board, appointive
members of the Wisconsin retirement board, appointive members
of the group insurance board, members of the deferred
compensation board and members of the employee trust funds
board, $25 per dz?.

(9) Members of the savings and loan review board, $10 per day.

gm) Members of the savings bank review board, $10 per day.

Eh) Voting members of the land and water conservation board,
$25 per day.

(i) Members of the educational approval board, S25 per day.

(i) Members of the state fair park board, $10 per day but not te
exceed $600per year.

k) Members of the ethics board, $25 per day.
L) Members of the school district boundary appeal board, $25
per day,

(m) Members of the elections baard, £23 per day.

(o) Members of the burial sites preservation boand, 523 perdny.

(1) Members of the real estme board, $25 per day.

(5} Members of the credit union review boarnd, $25 per day but
ngr 1 exeeed 41 M0 per vear

{t) Members of the wasie facility siting board who are town or
county officials, $35 per day.

(w) Members of the lower Wisconsin state riverway board, $23
er day.

P (x) I\);Iembers of the real estate appraisers board, $25 per day.

(y) Members of the Kickapoo reserve management board, $25

er day.
P (5m} LIMITATIONS ON SALARY AND EXPENSES(b) Lower
Wisconsin state riverway board. The members, except for the
chairperson, of the lower Wisconsin state riverway board shall be
reimbursed under sub. (5) for only their necessary and actual
travel expenses incurred in the performance of their duties, or shall
be paid $25 plus mileage incurred in the performance of their
duties, whichever is greater. The chairperson of the lower
Wisconsin state riverway board shall be reimbursed for all his or
her actual and necessary expenses incurred in the performance of
his or her duties. The lower Wisconsin state riverway board shall
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determine which expenses of the chairperson are actual and
neceszary before reimbureement.

[B] BeromTs Every board crested in or atecksd to 0 department
of irddependens agency shall submedt to the head of the depariment
e independent AgEney, wpon fequest of that person pot mons often
than annsally, & repon oo the opermbion of the board,

[T} OFFiciaL 0aTH Each member of a beard shall take and file
the afficial aath PrH 1D assuming olfice,

Hissaey F71 0 1005 35 197) o 035, 260, 370, 53k 1970 ¢ 1, 156, 290, Ji4
1978 5, T9, AU, 4F3; 1997 ¢, 25 gu_ 24, I8, BRSIm 0% IRTT e 203, TIT, 418, 427,
1978 c. 54, 110, 320, 3aES; 1961 e 33 63, d, D6, b5h, 314, 346, IT4 I190; 1547 8. 3T,
TED, 405, USAT a2, 19, 16 1T w 3T 1 FR, 143, 334, R A400; 1P 5 50, 10
114, TE%. 299, Badc UOSH o, 28, 9, 106, 220, 764, SGE 1900 o D8, 7, 002, 184, 4%
Yo, S50 19350 37, X106, 24T, 1597 0 2T, 1595 o, Bl DEL 1972001 8 14

“Membership” as used in sub. (4) means the authorized number Of positions and
e the nuinber of positions (bl are currentlyoccupied. 66 Atty. Gen. 152,

15.08 Examining boards and councils.{1} SELECTION OF
MEMBERS. All members of examining boards shall be residents of
this state and shall, unless ctherwise provided by law, be
nominated by the governor, and with the advice and consent of the
senate appointed. Appointments shall be for the terms provided by
law. Terms shall expire on July 1. No member may serve more
than 2 consecutive terms. No member of an examining board may
be an officer, director or employee of a private organization which
grorréotes or furthers the profession or occupation regulated by that
oard,

(Im) PusLIC sEmeexs{a) Public members appointed under
s.15.105 or 15.407 shall have all the powers and duties of other
members except they shall not prepare questions for or grade any
licensing examinations.

(fm} Public members appomted eEder £ 15405 or 15,407 shall
not ke, nor ever have been, licensed, cerlified, regmbered of
[3 i 217, Fl_njr.!x_-ujﬁ o |;|.-|.'||;|:-|I||||| IH"::'!li.l'__"l‘_l or ofhersise
regulated by the board, examining board or examining council to
which they are appointed, shall not be married to any person so
licensed, certified, registered or engaged, and shall not employ, be
employed by or be professionally associated with any person so
licensed, certified, registered or engaged.

{b) The public members of the chiropractic examining board, the
dentistry examining board, the hearing and speech examining
board, the medical examining board, perfusionisis examining
council, respiratory care practitioners examining council and
council on physician assistants, the board of nursing, the nursing
home administrator examining board, the veterinary examining
board, the optometry examining board, the pharmacy examining
board, the marriage and family therapy, professional counseling,
and social work examining board, and the psychology examining
board shall not be engaged in any profession or occupation
concerned with the delivery of physical or mental health care.

(c) The membership of each examining board and examining
council created in the department of regulation and licensing after
June 1, 1975, shall be increased by one member who shall be a
public member appointed to serve for the same terin served by the
other members of such examining board or examining council,
unless the act relating to the creation of such examining board or
examining council provides that 2 or mere public members shall
be appninted to such examining board or examining council.

(2) SELECTION OF OFFICERS. At its first meeting in each year,
every examining board shall elect from among its members a
chairperson, vice chairperson and, unless otherwise provided by
law, = secretary. Any officer may be reelected to succeed himself
or herself.

(3) FreEQUENCY OF MEETINGS.(a) Every examining board shall
meet annually and may meet at other times on the call of the
chairperson or of a majority of its members.

(b) The medical examining board shall meet at least |2 times
annuallﬁ/.

(c) The hearing and speech examining board shall meet at least
once every 3 months.

(4) QuoruM (a) A majority of the membership of an examining
board constitutes a quorum to do business, and a majority of a
quorum may act in any matter within the jurisdiction of the
examining board.

(b) Notwithstanding par. (a), no certificate or license which
entitles the person certified or licensed to practice a trade or
profession shall be suspended or revoked without the affirmative
\t;otedof two-thirds of the voting membership of the examining

oar
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(5) GENERAL POWERS Each examining board: (a) May compel
the attendance of witnesses, administer oaths, take testimony and
receive proof concerningall matters within its jurisdiction.

(b) Shall promulgate rules for its own guidance and for the
guidance of the trade ar profession to which it pertains, and define
and enforce professional conduct and unethical practices not
inconsistent with the law relating to the particular trade cr
profession.

(c) May limit, suspend or revoke, or reprimand the holder of,
any license, permit or certificategranted by the examining hoard.

(6) IMPROVEMENT OF THE PROFESSION. Im addition to any other
duties vested in it by law, each examining hoard shall foster the
standards of education or training pertaining to its own trade or
profession, not only in relation of the trade or profession to the
interest of the individual o= to organized business enterprise, hut
also in relation to government and to the general welfare. Each
examining hoard shall endeavor, both within and outside its own
trade or profession, to bring about a better understanding of the
relationship of the particular trade or profession to the general
welfare of this state.

(7) COMPENSATION AND REIMBURSEMENT FOR EXPENSES. Each
member of an examining hoard shall, entess the member is a full—
time salaried employee of this state, he paid a per diem of $25 for
each day on which the member was actually and necessarily
engaged in the performance of examining hoard duties. Each
member of an examining board shall he reimbursed for the actual
and necessary expenses incurred in the performance of examining_
hoard duties.

(8) OFFICIAL OATH. Every member of an examining hoard shall
take and file the official oath priar te assumving office.

(8] AsasuaL REFORTS. Evesy examinmgp bomrd shall submair 1o the
hend of the deparimeent in which © is cresded, upon reguest of that
porion nod more Glten than anmually, a repol on the operaton of
thee examiming board

1u S . Eve - 'I T B .

e N TR
178, JR0 d45) ek 1975 g, T2 1NN o Bdc 196] & 403, A0 196E m 387, a0, AU
o POl 00 o 230 08 R85 190w 0% D60, Xia; 80 e D05, 10T, 134, 4006 R

i TAF 1957 w 175; 199% o 190 2000 o B0, B9, 105, Seleorion arad serma of s{fcers
af rgulbigry srel bgansng boand sy @soamad, 73 Ay, Gan. 190§ 1VERLE

15.085 Affiliated credentialing boards.(1) SELECTION OF
MEMBERS. All members of affiliateg ciedentialing hoards shall he
residents of this state and shall, unless otherwise provided by law,
he nominated by the governor, and with the advice and consent of
the senate appointed. Appointments shall he for the terms
provided by law. Terms shall expire on July {. No member may
serve more than 2 consecutive terms. No member of an affiliated
credentialing hoard may he an officer, director or employee of a
private organization which promotes or furthers the profession or
occupation regulated by that hoard.

{(im} Pusric MEMBERS.(a) Public members appointed under
s.15.406 shall have all of the powers and duties of other members
except that they shall not prepare questions for or grade any
licensing examinations.

(am) Public members appointed under s.15.406 shall not he, nor
ever have been, licensed, certified, registered or engaged in any
profession mr occupation licensed or otherwise regulated by the
affiliated credentialing hoard to which they are appointed, shall
not he married to any person so licensed, certified, registered or
engaged, and shall not employ, he employed by or he
professionally associated with any person so licensed, certified,
registered or engaged.

(h) The, public members of the physical therapists affiliated
credentialing hoard, podiatrists affiliated credentialing hoard or
occupational therapists affiliated credentialing hoard shall not he
engaged in any profession or occupation concerned with the
delivery ofphysical or mental health care.

(2) SELECTION OF OFFICERS. At its first meeting in each year,
every affiliated ciedentialing hoard shall elect from among its
members a chairperson, vice chairperson and, unless otherwise
provided by law, a secretary. Any officer may he reelected te
succeed himself or herself.

(3)FREQUENCY OF mEETIRGS (1] Every affiliated credentialing
hoard shall meet annually and may meet at other times on the call
of the chairperson ar of a mnju:H of its memibers.

ih) The -\.||||i|'|'\lr|'£.|:|1| of mn wffiliaed urp\,l::ll'.l.lil'._.': bard shall
meet ol least once every & momths with the examining board o
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which the affiliated credentialing hoard is attached to consider all
matters of joint interest.

(4) QuoRUM. (a) A majority of the membership of an affiliated
credentialing board constitutes a quoruer to do business, and a
majority of a quorum may act in any matter within the jurisdiction
of the affiliated credentialing hoard.

(h) Notwithstanding par. (a), no certificate or license which
entitles the person certified or licensed to practice a trade or
profession shall he suspended or revoked without the affirmative
vote of two-thirds of the membership of the affiliated
credentialing hoard.

(5) GENERAL POWERS~Each affiliated credentialing hoard: (a)
May compel the attendance of witnesses, administer oaths, take
testimony and receive proof concerning all matters within its
jurisdiction.

(h) Shall promulgate rules for its own guidance and for the
guidance of the trade ar profession to which it pertains, and define
and enforce professional conduct and unethical practices not
inconsistent with the law relating to the particular trade or
profession. In addition to any other procedure under ch. 227
relating to the promulgation of rules, when promulgating a rule,
other than an emergency rule under s. 227.24, an affiliated
credentialing hoard shall do all of the following:

1. Submit the proposed rule to the examining hoard to which the
affiliated credentialing hoard is attached. The proposed rule shall
he submitted under this subdivision at least 60 days before the
proposed rule is submitted to the legislative council staffunder s.
227.15(1).

2. Consider any comments on a proposed rule made by the
examining hoard to which the affiliated credentialing hoard is
attached, if the examining hoard submits the comments to the
affiliated credentialing hoard within 30 days after a public hearing
on the proposed rule under s. 227.18 or, if no hearing IS held,
within 30 days after the proposed rule is published under s. 227.16
(2) fe).

3. Include, in the report submitted to the legisiatare under s.
227.19 {2, any comments on the proposed rule submitted by the
examining hoard under =akd. 2. and the affiliated credentialing
hoard's responses to those comments.

(c) May limit, suspend or revoke, or reprimand the holder of,
any license, permit or certificate granted by the affiliated
credentialing hoard.

(6) IMPROVEMENT OF THE PROFESSION. In addition to any other
duties vested in it hy law, each affiliated credentialing hoard shall
foster the standards of education or training pertaining to its own
trade or profession, not only in relation of the trade or profession
to the interest of the individual or to organized business enterprise,
hut also in relation to government and to the general welfare. Each
affiliated credentialing hoard shall endeavor, both within and
outside its own trade mr profession, to bring about a better
understanding of the relationship of the particular trade or
profession to the general welfare of this state.

(7) COMPENSATION AND REIMBURSEMENT FOR EXPENSES. Each
member of an affiliated credentialing hoard shall, unless the
member is a full-time salaried employee of this state, he paid a per
diem of 525 for each day on which the member was actually and
necessarily engaged in the performance of affiliated credentialing
hoard duties. Each member of an affiliated credentialing hoard
shall be reimbursed for the actual and necessary expenses incurred
in the performance of affiliated credentialing hoard duties.

(8) OFFICIAL OATH. Every member of an affiliated credentialing
board shall take and file the official oath prior to assuming office.

(9) ANNUAL REPORTS. Every affiliated credentialing hoard shall
submit to the head of the department in which it is created, upon
request of that person not more often than annually, a report on the
operation of the affiliated credentialing hoard.

(10) SEAL. Every affiliated credentialing hoard may adopt a seal.

Histwery; 1993 m 107; 1997 & 175; 1999a. 140

15.09 Eouncils.[1) SELECTION OF MEMBERS {a) Unless otherwise
provided by law, the governor shall appoint the members of
councils for terms prescribed by law. Except as provided in par.
(h), fixed terms shall expire on July | and shall, if the term is for
an even number of years, expire in an odd—numberedyear.

() The terms of the members of the council on recycling shall
expire as specified under 5.15.347 (17) {c).
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(2) SELECTION OF OFFICERS. Unless otherwise provided by law,
at its first meeting in each year every council shall elect a
chairperson, vice chairperson and secretary from among its
members. Any officer may be reelected for successive terms. For
any council created under the general authority of 5.£5.04 (1) (¢),
the constitutional officer or secretary heading the department or
the chief executive officer of the independent agency in which
such council is created shall designate an employee of the
department cr independent agency to serve as secretary of the
council and o be 2 volimg member thonen(

13) Locamon ann mopuency oF MEETINGS, Unless otherwise
provided by law, every council shall meet at least annually and
shall also meet on the call of the head of the department or
independent agency in which it is created, and may meet at other
times on the call of the chairperson or a majority of its members.
A council shall meet at such locations as mav be determined bv it
unless the constitutional officer or secretary heading the
department or the chief executive officer of the independent
agency in which it is created determines a specific meeting place.

(4) QUORUM. Except as otherwise expressly provided, a majority
of the membership of a council constitutes a quorum to do
business, and a majority of a quorum may act in any matter within
thejurisdiction of the council.

5) PowERS AND DUTIES. Unless otherwise provided by law, @
council shall advise the head of the depamnent ar independent
agency in which it is created and shall functior on a continuing
basis for the study, and recommendation of solutions and policy
alternatives, of the problems arising in a specified functional area
of state government.

(6) REIMBURSEMENT FOR EXPENSES. Members Of a council shall
not be compensated for their services, but members of councils
created by statute shall be reimbursed for their actual and
necessary expenses incuned in the performance of their duties,
such reimbursement in the case of an elective or appointive officer
or employee of this state who represents an agency as a member of
a council to be paid by the agency which pays his or her salary.

(7) rRePorTs. Unless a different provision is made by law for
transmittal or publication of a report, every council created in a
department or independent agency shall submit to the head of the
department or independent agency, upon request of that person not
more often than annually, a report on the operation of the council.

(8) OrrFictaL OATH. Each member of a council shall take and file

the official oath prior to assuming office.
Hisbory: 19700 ¢ 200 1907 ¢ 2% 1977 o W6 e D20, 1979 ¢, 34 346, 1983 2. 27,
HEE, 410; 1985 . B4; 1989 o 335; |9 a6, 1R 1953w jEd, G, Ulne Persod

15.40 Department of regulation and licensing; creation.
There is created a department of regulation and licensing under the
direction and supervision of the secretary of regulation and
licensing.

History: 1971 ¢. 270 1. 104; 1975 ¢. 39; 1977 ¢. 29; 1977¢. 196 1.131; 1977 c.
418 58, 24 to 27.

15.405 Same: attached boards and examining boards.{1)
ACCOUNTING EXAMINING BOWRIL There is created an accounting
examining board in the department of regulation and licensing.
The examining board shall consist of 7 members, appointed for
staggered 4—vear terms. Five members shall hold certificates as
certified public accountants and be eligible for licensure to
practice in this state. Two members shall be public members.

(2) ExAMMNING BOARD OF ARCHITECTS, LANDSCAPE ARCHITECTS,
PROFESSIONAL ENGMEERS, DESIGNERS AND LAND SURVEYORS. There
is created an examining board of architects, landscape architects,
professional engineers, desi?ners and land surveyors in the
department of regulation and licensing. Any professional member
appointed to the examining hoard shall be registered to practice
architecture, landscape architecture, professional engineering, the
design of engineering systems or land surveying under ch. 443.
The examining board shall consist of the following members
appointed for 4~year terms: 3 architects, 3 landscape architects, 3
professional engineers, 3 designers, 3 land surveyors and 18 public
members.

(a) In operation, the examining board shall be divided into an
architect section, a landscape architect section, an engineer
section, a designer section and a land surveyor section. Each
section shall consist of the 3 members of the named profession
appointed to the examining board and 2 public members appointed
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to the section. The examining board shall elect its own officers,
and shall meet at least twice annually.

(o) All matters pertaining to passing upon the qualifications of
applicants far and the granting or revocation of registration, and
all other matters of interest to either the architect, landscape
architect, engineer, designer or land surveyor section shall he
acted upon solely by the interested section.

(c) All matters of joint interest shall he considered by joint
meetings of all sections of the examining hoard or of those
sectionsto which the problem is of interest.

(2m) EXAMINING BOARD OF PROFESSIONAL GEOLOGISTS,
HYDROLOGISTS AND sOIL SCIENTISTS.a} There 4 created im the
department of regulation and licensing an examining board of
professional geologists, hydrologists and soil scientists consisting
of the following members appointed for 4~year terms:

1. Three members who are professional geologists licensed
under ch. 470.

2. Three members who are professional hydrologists licensed
under ch. 470.

3. Three members who are professional soil scientists licensed
under ch. 470.

4. Three public members.

(&) In operation, the examining hoard shall be divided into a
professional geologist section, a professional hydrologist section
and a professional soil scientist section. Each section shall consist
of the 3 members of the named profession appointed to the
examining board and one public member appointed to the section.
The examining board shall elect its own officers, and shall meet at
least twice annually.

(c) Ml matters pertaining to passing upon the qualifications of
applicants for and the granting ar revocation of licenses, and all
other matters of interest to either the professional geologist,
hydrologist or soil scientist section shall be acted upon solely by
the interested section.

(d) Al matters of joint interest shall be considered by joint
meetings of all sections of the examining board or of those
sections to which the matter is of interest.

(3) Aucmionger BoARD. (a) There is created in the department
of regulation and licensing an auctioneer board consisting of the
following members appointed for 4-year terms:

1. Four members, each of whom is registered under ch. 480 as
an auctioneer, or is an auction company representative, as defined
ins. 480.01 {3), of an auction company that is registered under ch.
480 as an auction company.

2. Three public enembera.

(b) No member of the board may serve more than 2 terms.

(5) CHIROPRACTIC EXAMINING BOARD. There is created a
chiropractic examining board in the depamnent of regulation and
licensing. The chiropractic examining hoard shall consist of 6
members, appointed for staggered 4-year terms. Four members
shall be graduates from a school of chiropractic and licensed to
practice chiropractic in this state. Two members shall be public
members. No person may be appointed to the examining board
who is in any way connected with @r has a financial interest in any
chiropractic school.

{5g) CONTROLLED SUBSTANCES BOARD There is created in the
department of regulation and licensing a controlled substances
board consisting of the attorney general, the secretary of health
and family services and the secretary of agricutture, trade and
consumer protection, or their designees; the chairperson of the
pharmacy examining board or a designee; and one psychiatrist and
one pharmacologist appointed for 3—year tems.

(6) DemTESTREY EXAMINING BOARD. There is created a dentistry
examining board in the department of regulation and licensing
consisting of the following members appointed for &year terms:

(a) Six dentists who are licensed under ch. 447.

Note: Par. (a) is shorn as repealed and recreated off, 12-31-02 by 2641 Wir,

At 16. Prior to 12-31-02 if reads: {a) Six d who mre 1§ d under ch.
441

(b) Three dental hygienists who are licensed under ch. 447.
Notwithstanding s.15.08 (Im) (a), the dental hygienist members
may pamcipate in the preparation and grading of licensing
examinations for dental hygienists.

Nete: Par. (b} is shorn as repealed and recreated #IT. 12-31-02 hiy 2001 Wis.
Act 16. Prior to 12-31-02if reads:

(h) Three dental hygienists rho sre Heensed under ch. 441. Notwithstanding

5.15.08 (im) {a), the dental hygienist members may participate in the
preparation and grading ef Heensing examinatiens for dental hygienists.

(¢} Two public members.
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(6m) HEARING AND SPEECH EXAMINING BOARD. There is created
a hearing and speech examining board in the department of
regulation and licensing consisting of the following members
appointed for 4-year terms:

(a) Three hearing instrument specialists licensed under subch. |
of ch. 459.

{b} One otolaryngologist.

(c) 1. One audiologist registered under subch. 111 of ch. 459.
This subdivision applies during the period beginning on December
I, 1990, and ending on june 30, 1993.

2. One audiologist licensed under subch. I of ch. 459. This
subdivision applies after June 30, 1993.

d) 1. One speech-languagepathologist registered under subch.
I of ch. 459. This subdivision applies during the period
beginning on December 1, 1990,and ending on June 30, [993.

2. One speech-language pathologist licensed under subch. II of
ch. 459. This subdivision applies after June 30, 1993.

(e} Two public members. One of the public members shall be a
hearing aid user.

(7) MEDICAL EXAMINING HOARD. (a) There is created a medical
examining board in the department of regulation and licensing.

(b) The medical examining board shall consist of the following
members appointed for staggered 4-year terms:

1. Nine licensed doctors of medicine.\

2. One licensed doctor of osteopathy.

3. Three public members.

{c) The chairperson of the patients compensation fund peer
review council under S. 655.275 shall serve as a nonvoting
member of the medical examining board,

[Te) MARRIAGE AND FAMILY THERAPY, FHROFIESIONAL
COUMEELING, AND S0 jal WK EXAMINBNG BOARD. (a) There s
ereansd 8 wamiags and family therapy, professional counseling,
and social wosk examiming board in the department of regulation
and licensing cordisimg ol the ol |l'l'«'-'|n|_. mmcmbers appinted for
d-yEar LETmE

1. Four social worker members who are certified or licensed
under ch. 457.

2. Three marriage and family therapist members who are
licensed under ch. 457.

3. Three professional counselor members who are licensed
under ch. 457.

4. Three public members who represent groups that promote the
interests of consumers of services provided by persons who are
certified or licensed under ch. 457.

(am) The 4 members appointed under par. (a) 1. shall consist of
the following:

1. One member who is certified under ch. 457 as an advanced
practice social worker.

2. One member who is certified under ch. 457 as an independent
social worker.

3. One member who is licensed under ch. 457 as a clinical social
worker.

4. At least one member who is employed as a social worker by a
federal, state or local governmental agency.

(b) In operation, the examining board shall be divided into a
social worker section, a marriage and family therapist section and
a professional counselor section. The social worker section shall
consist of the 4 social worker members of the examining board
and one of the public members of the examining hoard. The
marriage and family therapist section shall consist of the 3
marriage and family therapist members of the examining board
and one of the public members of the examining board. The
professional counselor section shall consist of the 3 professional
counselor members of the examining board and one of the public
members of the examining board.

(c) All matters pertaining to granting, denying, limiting,
suspending, or revoking a certificate or license under ch. 457, and
all other matters of interest to either the social worker, marriage
and family therapist, or professional counselor section shall he
acted upon solely hy the interested section of the examining board.

(d) All matters that the examining board determines are of joint
interest shall be considered by joint meetings of all sections of the
examining board or of those sections to which the problem is of
interest.

(e) Notwithstanding s.[5.08 (4) (a), at a joint meeting of all
sections of the examining hoard, a majority of the examining
board constitutes a quorurm to do business only if at least 8

Structure of the Executive Branch

members are present at the meeting. At a meeting of a section of
the examining board or ajoint meeting of 2 or more of the sections
of the examining board, each member who is present has one vote;
except as provided in par. (),

(f) At ajoint meeting of the social worker section and one or
both of the other sections of the examining board, each member
who is present has one vote, except that the social worker
members each have three—fourths of a vote if all 4 of those
members are present.

(79) BOARD OF NURSWG. There is created a board of nursing in
the department of regulation and licensing. The board of nursing
shall consist of the following members appointed for staggered 4—
year terms: 5 currently licensed registered nurses under ch. 441; 2
currently licensed practical nurses under ch. 441; and 2 public
members. Each registered nurse member shall have graduated
from a program in professional nursing and each practical nurse
member shall have graduated from a program in practical nursing
accredited by the state in which the program was conducted.

{7m) NURSING HOME ADMINISTRATOR EXAMINING BOARD. There
is created a nursing home administrator examining board in the
department of regulation and licensing consisting of 9 members
appointed for staggered 4-year terms and the secretary of health
and family services or a designee, who shall serve as a nonvoting
member. Five members shall be nursing home administrators
licensed in this state. One member shall be a physician. One
member shall be a nurse licensed under ch. 441. Two members
shall he public members. No more than 2 members may be
officials or fuli-time employees of this state.

(8) OPTOMETRY EXAMINING BOARD. There is created an
optometry examining board in the department of regulation and
licensing. The optomeny examining board shall consist of 7
members appointed for staggered &year terns. Five of the
members shall be licensed optometrists in this state. Two members
shall he public members.

(2} PHARMACY EXAMINING BOARD. There is created a pharmacy
examining board in the department of regulation and licensing.
The pharmacy examining board shall consist of 7 members
appointed for staggered 4—year terms. Five of the members shall
be licensed to practice pharmacy in this state. Two members shall
be public memgers.

{1Gm) PSYCHOLOGY EXAMINING BOARD. There is created in the
department of regulation and licensing a psychology examining
board consisting of 6 members appointed for staggered &year
terms. Four of the members shall be psychologists licensed in this
state. Each of the psychologist members shall represent a different
specialty area within the field of psychology. Two members shall
be public members

(10r) REAL ESTATE APPRAISERS BOARD. (a) There is created a
real estate appraisers board in the department of regulation and
licensing consisting of the following members appointed for #-
year terms:

|. Three appraisers who are certified or licensed under ch. 458.

2. One assessor, as defined ins. 458.09 (1}.

3. Three public members

(b) Of the appraiser members of the board, one shall be certified
under s. 458.06 as a general appraiser, one shall be certified under
S. 458.06 as a residential appraiser and one shall be licensed under
S. 458.08 as an appraiser. No public member of the board may be
connected with or have any financial interest in an appraisal
business @r in any other real estate—related business. Section 5.08
(1m} (am) applies to the public members of the board. No member
of the board may serve more than 2 consecutive terns.

{c) Notwithstanding s.15.067 (4), a majority of the board
constitutes a quorum to do business only if at least 2 of the
members present are appraiser members and at least one of the
members present is a public member.

(11) REAL ESTATE BOARD. There is created a real estate board in
the department of regulation and licensing. The real estate board
shall consist of 7 members appointed to staggered 4-year terms.
Four of the members shall he real estate broken ar salespersons
licensed in this state. Three members shall be public members.
Section 15.08(km) (am) applies to the public members of the real
estate board. No member may serve more than 2 terns. The real
estate hoard does not have rule-making authority.

(12) VETERINARY EXAMINMNG HOARD. There is created a
veterinary examining board in the department of regulation and
licensing. The veterinary examining board shall consist of 8
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members appointed for staggered 4-year terms. Five of the
members shall be licensed veterinarians in this state. One member
shall be a veterinary technician certified in this state. Twc
members shall be public members. No member of the examining
board may in any way be financially interested in any school
having a veterinary department or a course of study in veterinary
ot animal technology.

(16) FUNERAL DIRECTORS EXAMINING BOARD. There is created a
funeral directors examining board in the department of regulation
and licensing. The funeral directors examining hoard shall consist
of 6 members appointed for staggered 4-year terms. Four
members shall he licensed funeral directors under ch. 445 in this
state. Two members shall be public members.

(17) BARBERING AND COSMETOLOGY EXAMINMG BOARD. There is
created a barhering and cosmetology examining board in the
department of regulation and licensing. The barhering and
cosmetology examining hoard shall consist of 9 members
appointed for 4—year terms. Four members shall be licensed
barbers or cosmetologists, 2 members shall he public members,
one member shall be a representative of a private school o
barbering or cosmetology, one member shall be a representative of
a public school of barbering or cosmetology and one member shall
be a licensed electrologist. Except for the 2 members representing
schools, no member may be connected with or have any financial

interestin a barhering or cosmetology school.

History: 1973¢. 90, 156; 1975 c. 34, 86, 199, 200, 383, 422; 1977 c. 26, 24, 203;
1977c.418; 1979 e 3845 &5, 4T 10 52, 1979 1T1, 204; 1981 . # 4a. £, 4; 1981 c.
356; 19383 a. 27,403,485,538; 1985 m. 340; 1987 m. 257 5. 2; 1987 a. 264, 263, 316;
1989 o B06, 380 19%] a 39 T4, 160, 189, 264, 1903 a. 16, 101, 463465 401; 1505
B 3T o 9UDA (19); 1995a.225: [995 2. 305 5. |; %05 a 531, 417; 1997 o P4, 151,
300: 2001 a. 16, 80,

A medical school issirecior serving without compensation is ineligible 1o serve en
the boasd of medical examiners. 62 Any. Gen. 193.

An incumbentredl eatake examiningboard member is eatitled to hold aver in office
until a meccemior is duly appointed aad confinmed by the ssaile The board wus
without authority to reimburse the nominee for expenses incurred in attending a
meeting during an oriestation period prior to confirmation. 63 Atty. Gen. 192,

15.406 Same; attached affiliated credentialing boards.{1}
PHYSICAL THERAPISTS AFFILIATED CREDENTIALING BOARD. There is
created in the department of regulation and licensing, attached to
the medical examining hoard, a physical therapists affiliated
credentialing board consisting of the following members
appointed for &year terms:

(@ Three physical therapists who are licensed under subch. 111
of ch. 448.

h(am%E‘One physical therapist assistant licensed under subch. IIT of

. 448.

Mte: Far (mm) b ereaed o6 8-1-84 by 2001 Wis_ Act 70

Eb One public member.

) INMETITIANS AFFILIATED CREDENTIALING BOARD. There is
created i the department of regulation and licensing, attached to
the medical examining board, a dietitians affiliated credentialing
board consisting_of the following members appointed for 4-vear
term

(a) Three dietitians who are Certifiedunder subch. V ofch. 448.

Onepublic member.

8{ PODIATRISTS AFFILIATED CREDENTIALING BOARD. There is
created in the department of regulation and licensing, attached to
the medical examining board, a podiatrists affiliated credentialing
hoard consisting of the following members appointed for 4-year
terms:

44(g) Three podiatrists who are licensed under suhch. [V of ch.

(h) One public member.

(4) ATHLETIC TRAINERS AFFILIATED CREDENTIALING BOARD.
There is created in the department of regulation and licensing,
attached to the medical examining board, an athletic trainers
affiliated credentialing board consisting of the following members
appointed for 4-year terms:

(a) Four athletic trainers who are licensed under subch. VI of ch.
448 and who have not been issued a credential in athletic training
by a governmental authority in a jurisdiction outside this state.
One of the athletic trainer members may also be licensed under ch.
446 or 447 oz suhch. 11,111 or IV of ch. 448.

(o) One member whi is licensed to practice medicine and
surgery under subch. IT of ch. 448 and who has experience with
athletic training and sports medicine.

(c) One public member.

Structure of the Executive Branch

(5) OCCUPATIONAL THERAPISTS AFFILIATED CREDENTIALING
BOARD. There is created in the department of regulation and
licensing, attached to the medical examining board, an
occupational therapists affiliated credentialing board consisting of
the following members appointed for 4--year terms:

(a) Three occupational therapists who are licensed under subch.
VIl ofch. 448. .

(b} Two occupational therapy assistants who are licensed under
subch. VI of ch. 44§

{¢} Two public members.

History: 1% m. 107, 423; 1%17 a

15407 Same; councils.{lm} RESPIRATORY  CARE
PRACTITIONERS EXAMINING COUNCIL. There is created a respiratory
care practitioners examining council in the department of
regulation and licensing and serving the medical examining board
in an advisory capacity in the formulating of mulez tm he
promulgated by the medical examining board for the regulation of
respiratory care practitioners, The respiratory care practitioners
examining council shall consist of 3 certified respiratory care
practitioners, each of whom shall have engaged in the practice of
respiratory Care for at least 3 years preceding appointment, one
physician and one public member. The respiratory care
practitioner and physician_members shall be appointed by the
medical examining board. The members of the examining council
shall serve 3—year terms. Section 15.08 (1) to (4)(a) and (6) to
(20) s_rllall apply to the respiratory care practitioners examining
council.

(2) COUNCIL 0% PHYSICIAN As=[ETANTS, There iS created a
council on physician assistants in the department of regulation and
licensing and serving the medical examining board in an advisory
capacity. The council's membership shall consist of:

(@) The vice chancellor for health sciences of the University of
Wisconsin—Madisonor the vice chancellor's designee.

(b) One public member appointed by the governor for a 2—year
term.

{c) Three physician assistants selected by the medical examining
board for staggered 2—year terms.

(2m) PERFUSIONISTS EXAMINING COUNCIL. There is created a
perfusionists examining council in the department of regulation
and licensing and serving the medical examining hoard in an
advisory capacity, The council shall consist of the following
members appointed for 3—year terms:

(@) Three licensed perfusionists appointed by the medical
examining board.

(b} One physician who is a cardiothoracic surgeon ar a
cardiovascular anesthesiologist and who is appointed by the
medical examining board.

(c) One public member appointed by the governor.

(3) EXAMINING COUNCILS: BOARD Of NURSING. The following
examining councils are created in the department of regulation and
licensing to serve the board of nursing in an advisory capacity.
Section 15.08 (1|) to (4) (a) and (6) to (i9), applies to the
examining councils.

(@) Registered nurses. There is created an examining council on
registered nursesto consist of 4 registered nurses of not less than 3
years' experience in nursing, appointed by the board ofnursing for
staggered 4—year terms.

(b) Practical nurses. There is created an examining council on
licensed practical nurses to consist of one registered nurse, 3
licensed practical nurses and one registered nurse who is a faculty
member of an accredited school for practical nurses, appointed by
the board of nursing for staggered 3—year terms. No member may
be a member of the examining council on registered nurses.

(4) COUNCIL ON SPEECH-LANGUAGE PATHOLOGY AND
AUDIOLOGY. There is created a council on speech-language
pathology and audiology in the department of regulation and
licensing and serving the hearing and speech examining board in
an advisory capacity. The council shall consist of the following
members appointed for 3—year terms:

(a) Three speech—-language pathologists licensed under suhch. II
of ch. 459.

(b) Two audiologists licensed under subch. 1I of ch. 459.

(5) COUNCIL ON REAL ESTATE CURRICULUM AND EXAMINATIONS.
There is created in the department of regulation and licensing a
council on real estate curmicufum and examinations consisting of 7
members appointed for 4—year terms. Five members shall be real

TH O7E: (RS9 s @, 18% 2000 a0
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estate brokers wr salespersons licensed under ch. 452 and 2
members shall be public members. Of the real estate broker or
salesperson members, one member shall be a member of the real
estate board appointed by the real estate board, at least 2 members
shall be licensed real estate brokers with at least 5 years of
experience as real estate brokers, and at least one member shall be
a licensed real estate salesperson with at least 2 years of
experience as a real estate salesperson. Of the 2 public members,
at least one member shall have at least 2 years of experience in
planning or presenting real estate educational programs. No
member ofthe council may serve more than 2 consecutive terms.

(6) PHARMACIST ADVISORY COUNCIL. There is created a
pharmacist advisory council in the department of regulation and
licensing and serving the pharmacy examining board in an
advisory capacity. The council shall consist of the following
members appointed for 3—year terms:

(@) Two pharmacists licensed under ch. 450 appointed by the
chairperson of the pharmacy examining board.

(b) One physician licensed under subch. II of ch. 448 appointed
by the chairperson of the medical examining board.

() One nurse licensed under ch. 441 appointed by the
chairperson of the board of nursing.

Structure of the Executive Branch

(7) MASSAGE THERAPY AND BODYWORK COUNCIL. (a) There is
created a massage therapy and bodywork council in the
department of regulation and licensing, serving the department in
an advisory capacity. The council shall consist of 7 members,
appointed for 4-year terms, who are massage therapists or
bodyworkers certified under ch. 460 and who have engaged in the
practice of massage therapy or bodywork for at least 2 years
preceding appointment.

(b) In appointing members under par. (a), the governor shall
ensure, to the maximum extent practicable, that the membership of
the council is diverse, based on all of the following factors:

1. Massage or bodywork therapies practiced in this state.

2. Affiliation and nonaffiliation with a professional association
for the practice of massage therapy or bodywork.

3. Professional associations with which massage therapists or
bodyworkers in this state are affiliated.

4. Pracisce in arban and rural areas in thes state.

Mute: Sl {17 s cxested el 3-1-00 by 1901 Wik et T4,

Higiwry: 1971 g, B DRTE ¢, 38, B, 199, X083, 431 1577 ¢ 414; 19989 ¢, 4 g
46, 33; I¥EL o Ja 242; 1988 o 330 6. 251 (1); 1967 w 399, 1969 & 239, 318, M1,
1% 1991 & X6 1993 g, 104, 197 1997 & 68, 175; 1997 4. 157 o TI7m; 19aR g 37,
186, 16, I o M, &5
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CHAPTER 134
MISCELLANEOUS TRADE REGULATIONS

114.57 Detectives, settlement with etployees.
131.58Use of unauthorized persons as officers

134.57 Detectives, settlement with employees. Any
employer and any person employed to detect dishonesty on the part
of employees, or fiduciary agents, on a commission basis or under a
contract for a percentage of the amount recovered through or by
reason of the detective work done hy such person, shall submit the
facts of the case and the settlement made with such employee or
fiduciary agent to the circuit judge of the county wherein the
dishonest act was committed, for approval or further proceedings,
and the employee shall he notified of such hearing and shall have a
right to he heard. Any such person or employer who shall not so
submit the facts and settlement as made to such circuit judge for
approval or further proceedings, shall be deemed guilty of a
misdemeanor, and upon conviction shall be fined not less than $100
nor more than $500, or imprisoned in the countyjail not less than 3
months nor more than one year.

134.58 Use of unauthorized persons as officers. Any
person who, individually, in cencert with another or as agent or
officer of any firm, joint—stock company or corporation, uses,
employs, aids or assists in employing any bedy of armed persons to
act as militia, police or peace officers for the protection of persons
or property or for the suppression of strikes, not being authorized
ky the laws of this state to so act, is guilty of a Class | felony.

NOTE-: This section is shown as amended eff. 2-1-03 by 20801 Wis. Act 109.
Prior s 2-1-03 it reads: 134.58 tse OF unauthorized persens as officers.
Any persea who, individmlly, in canceri widh anoiher or pa agead or officer of
aay firm, jedmé-uinck company ar corporeten, oses, emploes, alds o sscivie fo
dmplaving say bady of armid persces ep 30f a8 militde, police ar pesce rdlioers far
ilie gergteciiom al peraam ar praperty aF [or the suppreasion of sreikes, gt being
perbarized By the lawy of dhis vigde 0o 40 gt shall be fined ool mare (han 51000
or imprisoned for notless than one year nmr more than 4 years angd 6 mouths or

both.
History: 1975 ¢, 94; 1997 a. 283; 2N1 a .
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CHAPTER 167
SAFEGUARDS OF PERSONS AND PROPERTY

167.30 Use of firearmis, etc., near park, etc.
167.3| Safe use and transportation of firearmss and bows
167.32 Safely at sporting events.

167.30 Use of firearms, etc., near park, etc. Any person
who shall discharge or cause the discharge of any missile from any
firearm, slung shot, how and arrow or other weapon, within 40
rods of any public park, square or enclosure owned or controlled
bw any municipality within this state and resorted to for recreation
or pleasure, when such park, square or enclosure Is wholly situated
without the limits of such municipality, shall he punished by
imprisonment in the county jail not exceeding 60 days or by fine
of not more than $25 nor less than one dollar.

1S7.31 Safe use and transportation of firearms and
bows. {1} DerviTIONS. In this section: (a) “Aircraft” has the
meaning given under s. 114.002 (3).

(b) “Encased” means enclosed in a case that is expressly made
for the purpose of containing a firearm and that is completely
zipped, snapped, buckled, tied or otherwise fastened with no part
of the firearm exposed.

(bg) “Family member of the landowner’” means a person who is
related to the landowner as a parent, child, spouse, or sibling.

(bn) “Farm tractor” has the meaning given in s. 340.01 (16).

(c) “Firearm” means a weapon that acts hy force of gunpowder.

(d) “Highway” has the meaning given under s. 340.01 (22).

(dm) “Implement of husbandry” has the meaning given in s.
340.01 (24).

(e) “Motorboat” has the meaning given under s. 30.50 (6).

(em) “Peace officer” has the meaning given ins. 939.22 (22).

i1 “Roadway” has the meaning given under s. 340.01 (54).

(fm) “Street” means a highway that is within the corporate limits
of a city or village.

(9) “Unloaded” means any of the following:

1. Having no shell or cartridge in the chamber of a firearm or in
the magazine attached to a firearm.

2. In the case of a cap lock muzzle-loading firearm, having the
cap removed.

3. In the case of a flint lock muzzle—loading firearm, having the
flashpan cleaned of powder.

(h) “Vehicle” has the meaning given in s. 340.01 {74}, and
includes a snowmobile, as defined in s. 340.01 {58a), and an
electric personal assistive mobility device, as defined in s. 340.01
{15pmm), except that for purposes of subs. (4) (c) and (cg) and (4m)
“vehicle” has the meaning given for “motor vehicle’ in s. 29.061
{573

{2} PROHIBITIONS; MOTORBOATS AND VEHICLES; HIGHWAYS
AND ROADWAYS. (8) Except as provided in sub. {4}, nix person may
place, possess or transport a firearm, bow or crosshow in or on a
motorboat with the motor running, unless the firearm is unloaded
or unless the bow or crossbow is unstrung or is enclosed in a
carrying case.

(b) Except as provided in sub. (4), no person may place, possess
or transport a firearm, bow or crossbow in or on a vehicle, unless
the firearm is unloaded and encased or unless the bow or crosshow
is unstrung or is enclosed in a carrying case.

(c) Except as provided in sub. {4), no person may load or
discharge a firearm or shoot a bolt or an arrow from a bow eor
crossbow in or from a vehicle.

(d) Except as provided in sub. (4) (), (bg), (cg), {e}, and {g), no
person may discharge a firearm or shoot a bolt or an arrow from a
bow or crossbow from or across a highway or within 50 feet of the
center of a roadway.

(e) A person who violates pars. (&) to {d) is subject to a
forfeiture of not more than $100.

(3) PROHIBITIONS:; AIRCRAFT () Except as provided in sub. (4},
no person may place, possess or transport a firearm, bow or
crosshow in or on an aircraft, unless the firearm is unloaded and
encased or unless the bow or crosshow is unstrung or is enclosed
in a carrying case.
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(b) Except as provided in sub. (4), no person may load or
discharge a firearm or shoot a bolt or an arrow from a bow or
crosshow in or from an aircraft

(c) A person who violates par. (a) or {b} shall be fined not more
than $1,000 or imprisoned not more than 90 days or both.

(4) EXCEPTIONS. (a) Subsections (2) and (3) do not apply to any
of the following who, in the line of duty, place, possess, transport,
load or discharge a firearm in, on or from a vehicle, motorboat or
aircraft or discharge a firearm from or across a highway or within
50 feet of the center of a roadway:

2. A member of the U.S. armed forces.

3. A member of the national guard.

4. A private security person, as defined in s. 440.26 (Im), who
meets all of the following requirements:

a. He or she holds either a private detective license issued under
S. 440.26 (2) (a) 2. or a private security permit issued under s.
440.26 (5).

b. He or she holds a certificate of proficiency to carry a firearm
issued by the department of regulation and licensing.

¢. He or she is performing his or her assigned duties or
responsibilities.

. He or she is wearing a uniform that clearly identifies him or
her as a private security person.

e. His or her firearm is in plain view, as defined by rule &y the
department of regulation and licensing.

(am) 1. Subsections (2) (a), {c) and (d} and (3) ga) and (b} do not
apply to a peace officer who, in the line of duty, loads or
discharges a firearm in, on or from a vehicle, motorboat or aircraft
or discharges a firearm from or across a highway or within 50 feet
of the center of a roadway.

2. Subsection (2) (b) does not apply to a peace officer who
places, possesses or transports a firearm in or on a vehicle,
motorboat or aircraft while in the line of duty.

3. Subsection (2) @) does not apply to a person employed as a
peace officer who places, possesses or transports a firearm in or on
a vehicle while traveling in the vehicle from his or her residence to
his or her place of employment as a peace officer.

(b) Subsections (2) (a), (b) and ¢¢} and (3) (a) and (b) do not
apply to the holder of a scientific research license under s. 169.25
or a scientific collector permit under s. 29.614 who is using a net
gun or tranquilizer gun in an activity related to the purpose for
which the license or permit was issued.

(bg) 1. Subsection (2) (a), (h), (c), and (d) does not apply to a
state employee or agent, or to a federal employee or agent, who is
acting within the scope of his or her employment or agency, who
is authorized by the department of natural resources to take
animals in the wild for the purpose of controlling the spread of
disease in animals and who is hunting in an area designated by the
department of natural resources as a chronic wasting disease
eradication zone, except that this subdivision does not authorize
the discharge of a firearm or the shooting of a bolt or arrow from a
bow er crosshow across a state trunk highway, county trunk
highway, or paved town highway.

Ig. Subsection (2) (b} and {c} does not apply to a landowner, a
family member of the landowner, or an employee of the
landowner who is using a firearm, bow, or crossbow to shoot wild
animals from a farm tractor or an implement of husbhandry on the
landowner’s land that is located in an area designated hw the
department of natural resources as a chronic wasting disease
eradication zone.

Im. Subsection (3} {a) and (b} does not apply to a state
employee or agent or a federal employee or agent hunting an
animal in the wild as authorized under s.29.307 {2).

2. This paragraph does not apply after June 30,2004.

(bn) Subsection (2) (a) does not apply to a person usinga bow or
a crosshow for fishing from a motorboat (c) Subsection (2) (b)



and (c) does not apply to the holder of a Class A or Class B permit
under s, 29.193 (2) who is hunting from a stationary vehicle.

(cg) A holder of a Class A or Class B permit under s. 29.193 (2)
who is hunting from a stationary vehicle may load and discharge a
firearm or shoot a bolt or an arrow within 50 feet of the center of a
roadway if all ofthe following apply:

I. The roddway is part of a county highway, a town highway or
any other highway that is not part of a street or of a state trunk or
federal highwa?/.

2. The vehicle is located off the roadway and is not in violation
of any prohibition or restriction that applies to the parking,
stopping or standing of the vehicle under ss. 346.31 to 346.55 or
under a regulation enacted under s. 349.06 or 349.13.

3.The holder of the permit is not hunting game to fill the tag of
another person.

4. The holder of the permit has obtained permission from any
person who is the owner or lessee of private property across or on
to which the holder of the permit intends to discharge a firearm or
shoot a bolt or an arrow.

5. The vehicle bears special registration plates issued under s.
A4 00, Clad { beh, lm)or (1) or desplays a ign that 18 &t least
11 inches square on which is conspicuously written “disabled
hunter”.

6. The holder of the permit discharges the firearm or shoots the
bolt or arrow away from and not across or parallel to the roadway.
(cm) For purposes of pars. (c) and (cg), the exemption from sub.
(2) (b) under these paragraphs only applies to the firearm, bow or
crossbow being used for hunting by the holder of the Class A or
Class B permit under s. 29.193 (2).

(co) For purposes of par. {cg}, a person may stop a vehicle off
the roadway on the kit side of the highway.

(cr) For purposes of par. {cg} 4., “private property” does not
include property leased for hunting by the public, land that is
subject to a contract under subch. | of ch. 77, or land that is subject
tn an order designating it as managed forest land under suhch. V1
of ch. 77 and that is not designated as closed to the public under s.
77.83 (1).

(d) Subsection (2) (b) does not prohibit a person from leaning an
unloaded firearm against a vehicle.

(e) Subsection (2) (d) does not apply to a person who is legally
hunting small game with a muzzle-loading firearm or with a
shotgun loaded with shotshell or chilled shot number BB or
smaller, if the surface of the highway or roadway is anything other
than concrete or blacktop.

{f) Subsection (2) (d) does not prohibit a person from possessing
a loaded firearm within 50 feet of the center of a roadway if the
person does not violate sub. (2)(b% or (c).

(2) A person who is fishing with a bow and arrow may shoot an
arrow from a bow within 50 feet of the center of a roadway if the
person does not shoot the arrow from the roadway or across a
highway.

%4m) RULES. The department of natural resources may further
restrict hunting from stationary vehicles on county or town
highways bw promulgating rules designating certain county and
town highways, or portions thereof, upon which a holder of a
Class A or Class B permit issued under s. 29.193 (2) may mat
discharge a firearm or shoot a bolt or an arrow from a bow or
crossbow under sub. (4) {cg}. For each restriction of hunting from
a county or town highway contained in a rule to he promulgated
under this subsection, the department shall submit a specific
justification for the restriction with the rule submitted to
legislative council staff for review under s. 227.15 (1}.

(5) Weapons ASSESSMENT. (a) If a court imposes a fine or
forfeiture for a violation of this section, the court shall also impose
a weapons assessment equal to 75% of the amount of the tine or
forfeiture.

(b) 1f a fine or forfeiture is suspended in whole or in part, the
weapons assessment shall be reduced in proportion to the
suspension.

(c) If any deposit is made for an offense to which this subsection
applies, the person making the deposit shall also deposit a
sufficient amount to include the weapons assessment under this
subsection. If the deposit is forfeited, the amount of the weapons
assessment shall be transmitted to the state treasurer under par.
(d). If the deposit is returned, the amount of the weapons
assessment shall also be returned.

(d) The clerk of the circuit court shall collect and transmit to the
county treasurer the weapons assessment as required under s.
59.40 (2) (m). The county treasurer shall then pay the state
treasurer as provided in s. 59.25 (3) {fi 2. The state treasurer shall
deposit all amounts received under this paragraph in the

conservation fund to be appropriated under s. 20.370 (3) (mu).
History: 1985 a 36; 1987 a 27,353; 1991 a77: 1993 a. }47; 1995a. 122, 20L;
1997 a. 248, 249; 1999 2. 32, 15%; 2001 a. 8, 56, 90, 108.
Cross Reference: See also ss. NR 10.001, 10.05, and 10.07 Wis. adm code.

167.32 Safety at sporting events. (1) DEFINITIONS. In this
section:

(a) “Alcohol beverages”“ means fermented malt beverages and
intoxicatin? liquor.

Ebg “Facility” means building or stadium.
¢) “Fermented malt beverages’* has the meaning designated in s.
125.02 (6)-

(d) “Intoxicating liquor” has the meaning designated in S. 125.02
(8).
(e) “Passing” includes pushing, pulling, throwing and moving.

(f) “Sports facility” means a facility where sporting events are
held, regardless of whether that is the exclusive use ofthe facility.

(2) BoDY PASSING. (a) A spectator at a sporting event at a sports
facility shall not participate in the process of passing another
person above the fioor or ground fromone location to another.

(b) Paragraph (a) does not apply to the act of a person moving
another person in order to render first aid or otherwise assist or
care for that other person.

3) OnIECT PASSING. A spectator at a sporting event at a sports
facility shall not participate in the process of passing bleachers,
seats or other objects in a manner which threatens the safety of
other persons. )

(4) ALCOHOL CONSUMPTION. (a) A spectator shall not bring
alcohol beverages into a sports facility where there is a sporting
event at the sports facility.

(b) A spectator shall not possess or consume alcohol beverages
at a sporting event at a sports facility if the alcohol beverages were
brought to the facility as specified in par. (a).

(c) This subsection does not apply to any vendor or other person
who brings alcohol beverages into a sports facility with the
authorization of the person in charge of the facilit%.

(5) FORFEITURE. Any person who violates suf. {2}, (3) or (4)
shall forfeit $50.

(6) CITATION PROCEDURE. The state may use the citation
procedures under s. 778.25 to enforce this section. A county or
municipality may use the citation procedures under s. 778.25 to
enforce a local ordinance strictly conforming to this section.

History: 1985a. 254.
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CHAPTER 347

EQUIPMENT OF VEHICLES
SUBCHAPTER II
LIGHTING EQUIPMENT

347.07Special restrictions on lamps and the use thereal

347.07 Special restrictions on lamps and the use
thereof. {1} Whenever a motor vehicle equipped with headlamps
also is equipped with any adverse weather lamps, spot lamps or
auxiliary lamps, or with any other lamp on the front thereof
projecting a beam of intensity greater than 300 candlepower, not
more than atotal of 4 of any such lamps or combinations thereof
on the front of the vehicle shall he lighted at any one time when
such vehicle is upon a highway.

(2) Except as otherwise expressly authorized or required by this
chapter, no person shall operate any vehicle or equipment on a
highway which has displayed thereon:

(a) Any color of light other than white or amber visible from
directlv in front: or

(b) Any color of light other than red on the rear; or

{c) Any flashing light.
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CHAPTER 440
DEPARTMENT OF REGULATION AND LICENSING

SUBCHAPTER 1
GENERAL PROVISIONS

440.01  Definitions.

440,02 Bonds.

440.03  General duties and powers o the department,
440.035 General duties of examdning boards and affiliated credentialing boards.
440.04  Duties of the secretary.

440.042 Advisory commitiees.

440.045 Disputes.

440.05  Standard fees.

440.055 Credit card payments.

440.06  Refunds and reexaminations.

440.07  Examination standards and services.

440.08  Credentialrenewal.

440.11  Change of same or address.

440.12
440.13

Credential denial. non-renewat and revecation based on tax delinquency.
Delinquency in supp=rt payments; failure 1 comply with subpoena or
WIrTEI

Nondisclosureof certain personal information.

Reporting potential causes of public health emergency.

440.14
440.142

440.20  Disciplinary proceedings.
440,205  Administrative warnings.
440.2%  Enforcement of laws requiting credential.
440,22 Assessment of costs.
440.23  Cancellation of credential; reinstatement.
440.25  Judicial review.
SUBCHAPTER 11
PRIVATE DETECTIVES, PRIVATE SECURITY PERSONS
440.26  Private detectives. irmvestipaturs and security personnel; Jicenses and
parTaite

Cross reference: See alan RL. Wis. adm. code

SUBCHAPTER |
GENERAL PROVISIONS

440.01 Definitions. {1} In chs. 440 to 480, unless the context
requires otherwise:

(@) “Department” means the department of regulation and
licensing.

(am) “Financial institution” has the meaning given in s. 705.01
3

).

(b) “Grant” means the substantive act of an examining board,
section of an examining board, affliated credentialing board or the
department of approving the applicant for credentialing and the
preparing, executing, signing or sealing of the credentialing.

(c) “Issue” means the procedural act of the department of
transmitting the credential to the person who is credentialed.

(d) “Limit”, when used in reference to limiting a credential,
means to impose conditions and requirements upon the holder of
the credential, and to restrict the scope of the holder’s practice.

(dm) “Renewal date” means the date on which a credential
expires and before which it must be renewed for the holder to
maintain without interruption the rights, privileges and authority
conferred by the credential.

(e) “Reprimand” means to publicly wam the holder of a
credential.

(f) “Revoke”, when used in reference to revoking a credential,
means to completely and absolutely terminate the credential and
all rights, privileges and authority previously conferred by the
credential.

(g) “Secretary” means the secretary of regulation and licensing.

(h) “Suspend”, when used in reference to suspending a
credential, means to completely and absolutely withdraw and
withhold for a period of time all rights, privileges and authority
previously conferred by the credential.

(2) Inthis subchapter: (a) “Credential” means a license, permit,
or certificate of certification or registration that is issued under
chs. 440 to 480.

(b) “Credentialing” means the acts of an examining board,
section of an examining board. affiliated credentialing board or the
department that relate to granting, issuing, denying, limiting,
suspending or revoking a credential.

{brn) “Credentialing board” means an examining board or an
affiliated credentialing board in the department.

¢)“Examining board” includes the board of nursing.

cs) “Minority group member” has the meaning given in s.
560.036 (1) ().

cv) “Psychotherapy” has the meaning given in s. 457.01 {8mm).

d) “Reciprocal credential” means a credential granted by an
examining board, section of an examining board, affiliated
credentialing board or the department to an applicant who holds a
credential issued by a governmental authority in a jurisdiction
outside this state authorizing or qualifying the applicant to perform
acts that are substantially the same as those acts authorized by the
credential granted by the examining board, section of the
examining board, affiliated credentialing board or department.

History: 1977 ¢. 418; 1979c. 34; 1979 ¢. §75 5. 53; 1979 . 221 5. 2202 (45); 1991
a. 39; 1993 a. 102, 107; 1995 a. 233. 333; 1997 a. 35 s. 448; 1997 a. 237 ss. 532,
339m; 1999 2.9 5.2915;2001 a. 80.

Procedural due mmocess and the separation of functions in state occupationsi
licensing agenciex 1974 WLR 833

440.02 Bonds. Members of the staff of the department who are
assigned by the secretary to collect moneys shall be bonded in an
amount equal to the total receipts of the department for any month.

440.03 General duties and powers ofthe department.

(1) The department may promulgate rules defining uniform
procedures to be used by the department, the real estate board, the
real estate appraisers board, and all examining boards and
affiliated credentialing boards aitached to the department or an
examining board, for receiving, filing and investigating
complaints, for commencing disciplinary proceedings and for
conductin%hearings.

{1m) The department may promulgate rules specifying the
number of business days within which the department or any
examining board or affiliated credentialing board in the
department must review and make a determination on an
application for a permit, as defined in s. 560.41 {2}, that is issued
under chs. 440 to 430.

(2) The department may provide examination development
services, consultation and technical assistance to other state
agencies, federal agencies, counties, cities, villages, towns,
national or regional organizations of state credentialing agencies,
similar credentialing agencies in other states, national or regional
accrediting associations, and nonprofit organizations. The
department may charge a fee sufficient to reimburse the
department for the costs of providing such services. In this
subsection, “nonprofit organization’ means a nonprofit
corporation as defined in s. 181.0103 (17}, and an organization
exempt froam tax under 26 USC 501

(3) If the secretary reorganizes the department, no modification
may be made in the powers and responsibilities of the examining
boards or affiliated credentialing boards attached to the
department or an examining board under s.15.445 or 15.406.

(3m) The department may investigate complaints made against
a person who has been issued a credential under chs. 440 to 480.

(30) Notwithstanding sub. {3m), the department of regulation
and licensing shall investigate any report that it receives under s.
146.40 {4r) (am) 2. or (em).

(4) The department may issue subpoenas for the attendance of
witnesses and the production of documents or other materials prior
to the commencement of disciplinary proceedings.

(5) The department may investigate allegations of negligence by
physicians licensed to practice medicine and surgery under ch.
448,

{5m} The department shail maintain a toll-free telephone
number to receive reports of allegations of unprofessional conduct,
negligence or misconduct involving a physician licensed under
subch. 11 of ch. 448. The department shall publicize the toll- free
telephone number and the investigative powers and duties of the
department and the medical examining board as widely as possible
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in the state, including in hospitals, clinics, medical offices and
other health care facilities.

(6) The department shall have access to any information
contained in the reports filed with the medical examining board,
an affiliated credentialing board attached to the medical examining
board and the board of nursing under s. 655.045, as created by
1985 Wisconsin Act 29, and s. 635.26.

(7) The department shall establish the style, content and format
of all credentials and of all forms for applying for any credential
issued or renewed under ehs. 440 to 480.All forms shall include a
place for the information required under sub. {i1m) (a). Upon
request of any person who holds a credential and payment of a $1 0
fee, the department may issue a wall certificate signed by the
ZOVEInor,

(7m} The department may promulgate rules that establish
procedures for submitting an application for a credential or
credential renewal by electronic transmission. Any rules
promulgated under this subsection shall specify procedures for
complying with any requirement that a fee he submitted with the
application. The rules may also waive any requirement in chs. 440
to 480 that an application submitted to the department, an
examining board or an affiliated credentialing board be executed,
verified, signed, swom or made under oath, notwithstanding ss.
440.26 (2) (b}, 440.42 (2) (intro.), 440.91 (2) (intro.), 443.06 (1)
(a), 443.10 (2) (a), 445.04 (2), 445.08 (4), 445.095 (1) (a). 448.05
(7),450.09 (1) (a), 452.10 (1) and 480.08 (2}

(8) The department may promulgate rules requiring holders of
certain credentials to do an?/ of the following:

(a) Display the credential in a consplcuous place in the holder's
office or place of practice or business, if the holder is not required
by statute to do so.

(b) Post a notice in a conspicuous place in the holder's office or
place of practice or business describing the procedures for filing a
complaint against the holder.

(9) The department shall include all of the following with each
biennial budget request that it makes under s. 16.42:

(a) A recalculation of the administrative and enforcement costs
of the department that are attributable to the regulation of each
occupation or business under chs. 440 to 480 and that are included
in the budget request.

(b) A recommended change to each fee specified under s. 440.05
(1) for an initial credential for which an examination is not
required, under s. 440.05 (2) for a reciprocal credential and under
5. 440.08 (2) (a) for a credential renewal if the change is necessary
to reflect the approximate administrative and enforcement costs of
the department that are attributable to the regulation of the
particular occupation or business during the period in which the
initial or reciprocal credential or credential renewal is in effect
and, for purposes of the recommended change to each fee
specified under s. 440.08 (2) (a) for a credential renewal, to reflect
an estimate of any additional moneys available for the
department's general program operations, during the budget
period to which the biennial budget request applies, as a result of
appropriation transfers that have been or are estimated to be made
under s.20.165 (1) (i) prior to and during that budget period.

(11) The department shall cooperate with the department of
health and family services to develop a program to use voluntary,
uncompensated services of licensed or certified professionals to
assist the department of health and family services in the evalua-
tion of community mental health programs in exchange for
continuing education credits for the professionals under ss. 448.40
(2) (e) and 455.065 (5).

(I''m) (a) Each application form for a credential issued or
renewed under chs. 440 to 480 shall provide a space for the
department to require each of the following, other than an
individual who does not have a social security number and who
submits a statement made or subscribed under oath or affirmation
as required under par. (am), to provide his or her social security
number:

I. An applicant for an initial credential or credential renewal. If
the applicant is not an individual, the department shall require the
applicant to provide its federal employer identification number.

2. An applicant for reinstatement of an inactive license under s.
45212 (6)(e).

(am) If an applicant specified in par. (a) 1. or 2. is an individual
who does not have a social security number, the applicant shall
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submit a statement made or subscribed under oath that the
applicant does not have a social security number. The form of the
statement shall be prescribed by the department of workforce
development. A credential or license issued in reliance upon a
false statement submitted under this paragraph is invalid.

(h) The department shall deny an application for an initial
credential or deny an application for credential renewal or for
reinstatement of an inactive license under s. 452.12 (6) (e) if any
information required under par. (a) is not included in the
application form or, in the ease of an applicant who is an
individual and who does not have a social security number, if the
statement required under par. (am) is not included with the
application form.

(c) The department of regulation and licensing may not disclose
a social security number obtained under par. (a) to any person
except the coordinated licensure information system under s.
441.36 (7); the department of workforce development for purposes
of administering s. 49.22; and, for a social security number
obtained under par. (a) ., the department of revenue for the sole
purpose of requesting certifications under s. 73.0301.

{12m) The department of regulation and licensing shall
cooperate with the departments of justice and health and family
services in developing and maintaining a computer linkup to
provide access to information regarding the current status of a
credential issued to any person by the department of regulation
and licensing, including whether that credential has keen restricted
in any way.

(13) The department may conduct an investigation to determine
whether an applicant for a credential issued under chs. 440 to 480
satisfies any of the eligibility requirements specified for the
credential, including whether the applicant does not have an arrest
or conviction record. In conducting an investigation under this
subsection, the department may require an applicant to provide
any information that is necessary for the investigation or, for the
purpose of obtaining information related to an arrest or conviction
record of an applicant, to complete forms provided by the
department of justice or the federal bureau of investigation. The
department shall charge the applicant any fees, costs or other
expenses incurred in conducting the investigation under this
subsection.

(14) (a) 1. The department shall grant a certificate of registration
as a music therapist to a person if all of the following apply: a. The
person is certified, registered or accredited as a music therapist by
the Certification Board for Music Therapists, National Music
Therapy Registry, American Music Therapy Association or by
another national organization that certifies, registers or accredits
music therapists. b. The organization that certified. registered or
accredited the person under subd.l. a. is approved by the
department. c. The person pays the fee specified Iin s. 440.05 (1)
and files with the department evidence satisfactory to the
department that he or she is certified, registered or accredited &
required under subd.1. a

2. The department shall grant a certificate of registration as an
art therapist to a person if all of the following apply: a. The person
is certified, registered or accredited as an art therapist by the Art
Therapy Credentials Board or by another national organization
that certifies, registers or accredits art therapists. b. The
organization that certified, registered or accredited the person
under subd.2. a. is approved by the department. c. The person pays
the fee specified in s. 440.05 (1) and files with the department
evidence satisfactory to the department that he or she is certified,
registered or accredited as required under subd.2. a.

3. The department shall grant a certificate of registration & a

dance therapist to a person if all of the following apply:
a. The person is certified, registered or accredited as a dance
therapist by the American Dance Therapy Association or by
another national organization that certifies, registers or accredits
dance therapists.b. The organization that certified, registered or
accredited the person under subd.3. a is approved by the
department.

c. The person pays the fee specified in s. 440.05 (1) and files
with the department evidence satisfactory to the department that
he or she is certified, registered or accredited as required under
subd.3. a.

(am) The department may promulgate rules that establish
requirements for granting a license to practice psychotherapy to a



person who is registered under par. (a). Rules promulgated under
this paragraph shall establish requirements for obtaining such a
license that are comparable to the requirements for obtaining a
clinical social worker, marriage and family therapist, or
professional counselor license under ch. 457. If the department
promulgates rules under this paragraph, the department shall grant
a license under this paragraph to a person registered under par. (a)
who pays the fee specified in s. 440.05 {1} and provides evidence
satisfactory to the department that he or she satisfies the
requirements established in the rnides{b} A person who is registered
under par. (a) shall notify the department in writing within 30 days
if an organization specified in par. (a) 1. a., 2. a. or 3. a. revokes
the person's certification, registration, or accreditation specified in
par. (@) 1. a, 2. =, or 3. a. The department shall revoke a
certificate of registration granted under par. (a) if such an
organization revokes such a certification, registration, or
accreditation. If the department revokes the certificate of
registration of a person who also holds a license granted under the
rules promulgated under par. (am), the department shall also
revoke the license.

(c) The renewal dates for certificates granted under par. (a) and
licenses granted under par. (am) are specified in s. 440.08 (2) (a).
Renewal applications shall be submitted to the department on a
form provided ks the department and shall include the renewal fee
specified in s. 440.08 (2) (a) and evidence satisfactory to the
department that the person's certification, registration, or
accreditation specified in par. (a) 1. a., 2. a. or 3. a. has not been
revoked.

(d) The department shall tpromulgate rules that specify the
services within the scope of practice of music, art, or dance
therapy that a person who is registered under par. (a) is qualified
to perform. The rules may not allow a person registered under par.
(a) to perform psychotherapy unless the person is granted a license
under the rules promulgated under par. {amy.

Cross reference: See zlse chs. RL 144, 141, and 142, Wis. adm. code.

(¢} Subject to the rules promulgated under sub. (1}, the
department may make investigations and conduct hearings to
determine whether a violation of this subsection or any rule
promulgated under par. (d) has occurred and may reprimand a
person who is registered under par. (a) or holds a license granted
under the rules promulgated under par. (@m)or may deny, limit,
suspend, or revoke a certificate of registration granted under par.
(a) or a license granted under the rules promulgated under par.
(am) if the department finds that the applicant or certificate or
license holder has violated this subsection or any rule promulgated
under par. (d).

(fy A person who is registered under par. (a) or holds a license
granted under the rules promulgated under par. (am) who violates
this subsection or any rule promulgated under par. (d) may be
fined not more than $200 or imprisoned for not more than 6
months or both.

(15) The department shall promulgate rules that establish the
fees specified in ss. 440.05 (10) and 440.08 (2) (d).

(16) Annually, the department shall distribute the form
developed by the medical and optometry examining boards under
2001 Wisconsin Act 16, section 9143 {3c), to all school districts
and charter schools that offer kindergarten, to be used by pupils to

provide evidence of eye examinationsunder s. 118.135.
History: 1977 c. 418 ss. 24, 792; 1979 ¢. 34,221, 337: 1981 c. 94; 1985 a 29,
S40; 19E9 a. 1. W (OS] a0 39, 1993 o LG, 10X, 107, 443, 445, 490 451 1995 2. 27

5. TR |-IT::'i_ W36 19 Ve A 23k 19T o 37, TS M 190T o 191 ss. 312, 313,
0g; 1947 6 230, 237; 1997 4. 261 ss. 1 e d, TON0, B3; 1997 & 311 1999 a. 9, 32
2W1la 16,66,50.

Cross reference: See @io RL, Wis. adm. code.

440.035 General duties of examining boards and
affiliated credentialing boards. Each examining board or
affiliated credentialing board attached to the department or an
examining board shall:

(1) Independently exercise its powers, duties and functions
prescribed by law with regard to rule—making, credentialing and
regulation.

?2) Be the supervising authority of all personnel, other than
shared personnel, engaged in the review, investigation or handling
of information regarding qualifications of applicants for
credentials, examination questions and answers, accreditation,
related investigations and disciplinary matters affecting persons
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who are credentialed by the examining board or affiliated
credentialing board, or in the establishing of regulatory policy or
the exercise of administrative discretion with regard to the
qualifications or discipline of applicants or persons who are
credentialed by the examining board, affiliated credentialing board
or accreditation.

{3) Maintain. in conjunction with their operations, in central
lacanions designated by the department, all records pertaining to
the functions independently retained by them.

(4) Compile and keep current a register of the names and
addresses of all persons who are credentialed to be retained by the
department and which shall be available for public inspection
during the times specified in s. 230.35 (4) (a). The department
may also make the register available to the public by electronic
transmission.

History; 1977¢. 4183s. 25, 793,929(41); 1979¢ 325.92 (f  1979¢, 34; 1989a.

SEw. 250; W01 & 19 1993w V0T BOET e 2T, 191, 23T,
440.04 Duties of the secretary. The secretar¥ shall: %1)
Centralize, at the capital and in ‘such district offices as the
operations of the department and the attached examining boards
and affiliated credentialing boards require, the routine
housekeeping functions required by the department, the examining
boards and the affiliated credentialing boards.

(2) Provide the bookkeeping, payroll, accounting and personnel
advisory services required by the department arid the legal
services, except for representation in court proceedings and the
preparation of formal legal opinions, required by the attached
examining boards and affiliated credentialing boards.

(3) Control the allocation, disbursement and budgeting of the
funds received by the examining boards and affiliated
credentialing boards in connection with their credentialing and
regulation.

%4) Employ, assign and reassign such staff as are required ky the
department and the attached examining boards and affiliated
credentialing hoards in the performance of their functions.

(5) With the advice of the examining boards or affiliated
credentialing boards:

(a) Provide the department with such supplies, equipment, office
space and meeting facilities as are required for the efficient
operation of the department.

(h) Make all arrangements for meetings, hearings and
examinations{c)} Provide such other services as the examining
boards or affiliated credentialing boards request.

(6) Appoint outside the classified service an administrator for
any division established in the department and a director for an
bureau established in the department as authorized in s. 230.08 (2).
The secretary may assign any bureau director appointed in
accordance with this subsection to serve concurrently as a bureau
director and a division administrator.

(7) Unless otherwise specified in chs. 440 to 480, provide
examination development, administration, research and evaluation
services as required.

(8) Collect data related to the registration of speech—language
pathologists and audiologists under suhch. IHl of ch. 459 and, on
January 15, 1993, report the data and recommendations on
whether the licensure of speech—language pathologists and
audiologists under suhch, il of ch. 459 is appropriate to the chief
clerk of each house of the legislature for distribution in the manner
provided under 5.13.172 {2).

(9) Annually prepare and submit a report to the legislature under
s. 13.172 (2) on the number of minority group members who
applied for licensure as a certified public accountant under ch.
442, the number who passed the examination required for
licensure as a certified public accountant and the number who
were issued a certified public accountant license under ch. 442,
during the preceding year.

History: 1977 ¢. 418 5. 26; 1979 . 34; 1981 ¢. 211;1985 a. 29: 1987 a. 27; 1989 a.
316; 1991 = 30; 1993a. 102,107;1995 a. 333.

440.042 Advisory committees. (%} The secretary may
appoint persons or advisory committees to advise the department
and the boards, examining boards and affiliated credentialing
hoards in the department on matters relating to the regulation of
credential holders. The secretary shall appoint an advisory
committee to advise the department on matters relating to carrying



out the duties specified in s. 440.982 and making investigations,
conducting hearings and taking disciplinary action under s.
440.986. A person or an advisory committee member appointed
under this subsection shall serve without compensation, but may
be reimbursed for his or her actual and necessary expenses
incurred in the performance of his or her duties.

(2) Any person who in good faith testifies before the department
or any examining board, affiliated credentialing board or board in
the department or otherwise provides the department or any
examining board, affiliated credentialing board or board in the
department with advice or information on a matter relating to the
regulation of a person holding a credential is immune from civil
liability for his or her acts or omissions in testifying or otherwise
providing such advice or information. The good faith of any
person specified in this subsection shall be presumed in any civil
action and an allegation that such a person has not acted in good
faith must be proven by clear and convincing evidence.

History: 1993a. 16ss. 3269,3209; 1993 a. 107; 1997 a. 156; 1999a. 32.

440.045 Disputes. Any dispute between an examining board or
an affiliated credentialing board and the secretary shall he
arbitrated by the governor or the governor's designee after
consultagion with the disputands

Mistery: 1977 e 418 8. 37; 1978 ¢ 34; 1953 o, 1) )

The relalicnsbip between the depampenl, cosmendogy enamminmy board, and
premer B dedusend. T Ay, Gen 171

440.05 Standard fees. The following standard fees apply to all
initial credentials, except as provided in ss. 440.42, 440.43,
440.44, 440.51, 444.03, 444.05, 444.11, 447.04 (2) (c) 2., 449.17,
449.18 and459.46:

(1) (a) Initial credential: $53. Each applicant for an initial
credential shall pay the initial credential fee to the department
when the application materials for the initial credential are
submitted to the department.

(b) Examination: If an examination is required, the applicant
shall pay an examination fee to the department. If the department
prepares, administers, or grades the examination, the fee to the
department shall be an amount equal to the department's best
estimate of the actual cost of preparing, administering, or grading
the examination. If the department approves an examination
prepared, administered, and graded by a test service provider, the
fee to the department shall be an amount equal to the department's
best estimate of the actual cost of approving the examination,
including selecting, evaluating, and reviewing the examination.

(2) Reciprocal credential, including any credential described in
S. 440.01 (2) (d) and any credential that permits temporary
practice in this state in whole or in part because the person holds a
credential in another jurisdiction: The applicable credential
renewal fee under s. 440.08 (2) (a) and, if an examination is
required, an examination fee under sub. (1}.

(6) Apprentice, journeyman, student or other temporary
credential, granted pending completion of education,
apprenticeship or examination requirements: $10.

7) Replacement of lost credential, name or address change on
credential, issuance of duplicate credential or transfer of
credential: $10.

(9) Endorsement of persons who are credentialed to other states:
$10.

(10) Expedited service: If an applicant for a credential requests
that the department process an application on an expedited basis,
the applicant shall pay a service fee that is equal to the
department's best estimate of the cost of processing, the
application on an expedited basis, including the cost of providing
counter or other special handling services.

History: 1977 c. 29 418; 1979¢. 34; 1979 ¢. 175s. 53; 1979¢. 221 5. 2202 (45);
1983 a. 37; 1985 a. 26; 1987 a. 264, 265, 329. 399, 403; 1989 a. 31, 229, 307, 316.
336, 340, 341, 359; 1091 a. 39, 269, 278, 315; 1993a. 16; 1995 a. 27; 1997 2. 27.96;

1999a 9 2001 a 16.
Cross reference: See also ¢ch. RL 4, Wir. adm. code.

440.055 Credit card payments. (2) If the department permits
the payment of a fee with use of a credit card, the department shall
charge a credit card service charge for each transaction. The credit
card service charge shall be in addition to the fee that is being paid
with the credit card and shall be sufficient to pay the costs to the
department for providing this service to persons who request it,
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including the cost of any services for which the department
contracts under sub. (3).

(3) The department may contract for services relating to the
payment of fees by credit card under this section.

History: 1995a. 27; 1999a. 9

440.06 Refunds and reexaminations. The secretary may
establish uniform procedures for refunds of fees paid under s.
440.05 or 440.08 and uniform procedures and fees for

reexaminations under chs. 440 to 480.

Higaey; 1977 ¢ 410; |0 e 1T m 35, 0000 ¢ 220 & 20T (45); 1991 & 3%, 1993
a 102. )

Cross reference: See also ch. RI. 4, Wis. adm. code.

440.07 Examination standards and services. (1) In
addition to the standards specified in chs. 440 to 480,
examinations for credentials shall reasonably relate to the skills
likely to be needed for an applicant to practice in this stale at the
time of examination and shall seek to determine the applicant's
preparedness to exercise the skills.

(2) The department, examining board or affiliated credentialing
hoard having authority to credential applicants may do any of the
following:

(a) Prepare, administer and grade examinations(b) Approve, in
whole or in part, an examination prepared, administered and
graded by a test service provider.

(3) The department may charge a fee to an applicant for a
credential who fails an examination required for the credential and
requests a review of his or her examination results. The fee shall
be based on the cost of the review. No fee may be charged for the
review unless the amount of the fee or the procedure for
determining the amount of the fee is specitied

promilgated by the department.

HEsnery! 1987 4. 27; 1597 & 39; 1950 a. V0G, 107,

Croks reference; See also ch BL 4 'Wis, sdm oowde. Depactingsl of Regulilios
el Liceraing et scoms wemne subject o decloare ende the opes meodedd liw.
Munroe v. Braatz, 201 Vvis 24 443, 344 MW Td 455 (0L App. 1996).

in rules

440.08 Credential renewal. (1) NOTICE OF RENEWAL. The
department shall give a notice of renewal to each holder of a
credential at least 30 days prior to the renewal date of the
credential. Notice may be mailed to the last address provided to
the department by the credential holder or may be given by
electronic transmission. Failure to receive a notice of renewal is
not a defense in any disciplinary proceeding against the holder or
in any proceeding against the holder for practicing without a
credential. Failure to receive a notice of renewal does not relieve
the holder from the obligation to pay a penalty for late renewal
under sub. (3).

(2) RENEWAL DATES, FEES AND APPLICATIONS. (a) Except as
provided in par. (b) and in ss. 440.51, 442.04, 444.03, 444.05,
444,11, 448.065, 447.04 (2) (c) 2., 449.17, 449.18 and 459.44, the
renewal dates and renewal fees for credentials are as follows:

1. Accountant, certified public: January 1 of each even-
numbered year; $59.

3. Accounting corporation or partnership; January ! of each
even—numbered year; $56.

4. Acupuncturist July 1 of each odd—numbered year; $70. 4m.
Advanced practice nurse prescriber: October 1 of each even—
numbered year; $73.

5. Aesthetician: July t ofeach odd—numbered year; $87.

6. Aesthetics establishment: Julv T of each odd—numbered year:
$70.

7. Aesthetics instructor: July 1 of each odd—numbered year; $70.

8. Aesthetics school: July 1 of each odd—numbered year; §1 15.

9. Aesthetics specialty school: July | of each odd—numbered
year; $53.

11. Appraiser, real estate, certified general: January 1 of each
even—numbered year; $162. | Im. Appraiser, real estate, certified
residential: January 1 of each even—numbered year; $167.

12. Appraiser, real estate, licensed: January 1 of each even—
numbered year; $185.

13. Architect: August ! ofeach even—numbered year; $60.

14. Architectural or engineering firm, partnership or
corporation: February 1 of each even—numbered year; $70.

14f. Athletic trainer: July 1 of each even—numbered wear; 553,



5 14g. Auction company: January 1 of each odd—numbered year;
56.
t4r. Auctioneer: January 1 ofeach odd—numbered year; $174.
15. Audiologist: February 1 ofeach odd—numbered year; $104.
16. Barbering or cosmetology establishment: July § of each
odd—numbered year; $56.
17. Barbering or cosmetology instructor: July 1 of each odd-
numbered wear; $91
18. Barbering or cosmetology manager: July 1 of each odd-
numbered year; $71
19. Barbering or cosmetology school: July I of each odd-
numbered year; $138,
5,6250' Barber or cosmetologist: July 1 of each odd — umbered year;
21. Cemetery authority: January 1 of each odd—numbered year;

22. Cemetery preneed seller: January 1 of each odd—numbered
year; $61

23. Cemetery salesperson: January } of each odd—numbered
year; $90. 23m. Charitable organization: August 1 of each year;
515

24. Chiropractor: January 1 ofeach odd—numbered year; $168.

5275. Dental hygienist: Ocrober 1 of each odd—numbered year;

26. Dentist: October t ofeach odd—numbered year; $131.

26m. Dentist, faculty member: October i of each odd—numbered
year; $131.

27. Designer of engineering systems: February 1 of each even-
numbered year; $58.
27m. Dietitian: November 1 of each even—numbered year; $56.

28. Drug distributor: June 1 of each even—numbered year; $70.
s 29. Drug manufacturer: June I of each even—numbered year;
70.

30. Electrologist: July t of each odd—numbered year; $76.

31. Electrology establishment: July 1 of each odd—numbered
year; $56.
”‘32. Electrology instructor: July 1 of each odd—numbered year;

"

33. Electrologyschool: July 1 of each odd-numbered year; $71

34. Electrology specialty school: July 1 of each odd—numbered
year; $53.

35. Engineer, professional: August 1 of each even—numbered
year; $58.

35m. Fund-raising counsel:
numbered year; S53.
$36. Funeral director: January | of each even—numbered year;
135.

37. Funeral establishment June 1 of each odd—numbered year;
336.

38. Hearing instrument specialist: February 1 of each odd-
numbered year; $106.
S_?3‘8g. Home inspector: January 1 of each odd—numbered year;

38m. Landscape architect: August 1 of each even—numbered
year; $56.

39. Land surveyor: February 1 of each even—numbered year;
s77.

42. Manicuring establishment: Julv 1 of each odd—numbered
year; $53.

43. Manicuring instructor: July | of each odd—numbered year;
£53.

44. Manicuring school: July 1 of each odd-numbered year;
$118.

45. Manicuring specialty school: July 1 of each odd—numbered
year; $53.

46. Manicurist: July 1 of each odd—numbered year; $133.

46m. Marriage and family therapist: July 1 of each odd-
numbered year; $84.

46r. Massage therapist or bodyworker: March 1 of each cdd-
numbered year; $33.

NOTE: Subd. 4ér. is crested eff. 5-1-03 by 2001 Wis. Act 74.

48. Nurse, licensed practical: May 1 of each odd—numbered
year; $69.

49. Nurse, registered: March | of each even—numbered year;
$66.

50. Nurse—midwife: March T of each even—numbered year; $70.

September 1 of each even—

51. Nursing home administrator: July ¥ of each even—numbered
year; $120.

52. Occupational therapist: November { of each odd—numbered
year; $39.

53. Occupational therapy assistant: November 1 of each odd-
numbered year; $62.

54, Optometrist: January [ ofeach even—numbered year; $65.

54m. Perfusionist: November i of each odd—numbered year;
$56.

55. Pharmacist: June 1 ofeach even—numbered year; $97.

56. Pharmacy: June 1 of each even—numbered year; $56.

57. Physical therapist: November 1 of each odd—numbered year;
362.

57m. Physical therapist assistant: November 1 of each odd-
numbered year; $44.

NOTE Subd. 87 is ereated eff. 6 1- 04 by 2061 Wis. Act 70.

58. Physician: November 1 ofeach odd—numbered year; $106.

59. Physician assistant: November 1 of each odd—numbered
year; $72.

60. Podiatrist: November 1 of each odd—numbered year; $150.

61. Private detective: September 1 of each even—numbered year;
$101.

62. Private detective agency: September 1 of each even-
numbered year; $53.

63. Private practice school psychologist: October 1 of each edd-
numbered year; $103.

63g. Private security person: September 1 of each even—
numbered year; $53.
R 63m. Professional counselor: July 1 of each odd—numbered year;

76.

63t. Professional fund—raiser: September 1 of each even—
numbered year; $93.

63u. Professional geologist: August 1 of each even—numbered
year; $59.

63v. Professional geology, hydrology or soil science firm,
gagnership or corporation: August 1 of each even—numbered year;

53.

63w. Professional hydrologist: August I of each even—numbered
year; $53.

63x. Professional soil scientist: August T of each even-
numbered year; £53,

i, Psychologist: October 1 of each odd-numbered vear: 3157.

65, Real estae beoker: January 1 of each odd-numbered year;
5128

66. Real estate business entity: January 1 of each odd—numbered
year; $36.

67. Real estste salesperson: January 1 of each odd-numbered
year; $83.

67m. Registered interior designer: August 1 of each even—
numbered year; $36.

67q. Registered massage therapist or bodyworker: March 1 of
each odd-numbered year; $53.

SOTE Subd. 67q. is repeated eff. 3-1-03 by 2081 Wir. Act 14.

67v. Registered music, art or dance therapist: October ! of each
odd—numbered year; $53.

67x. Registered music, at, or dance therapist with
gsychotherapy license: October 1 of each odd—numbered year;

53.

68. Respiratory care practitioner: November I of each odd-
numbered year; $65.

68d. Social worker: July I of each odd—numbered year; S63.

68h. Social worker, advanced practice: July 1 of each ecdd—
numbered year; $70.

68p. Social worker, independent: July 1 of each odd —umbered
year; $58.

68t. Social worker, independent clinical: July 1 of each odd-
numbered year; $73.

68v. Speech-language pathologist: February 1 of each odd-
numbered year; $63.

69. Timeshare salesperson: January i of each odd—numbered
year; 3118.

70. Veterinarian: January 1 of each even—numbered year; $105.

71. Veterinary technician: January 1 of each even—numbered
year; $58.

(b) The renewal fee for an apprentice, journeyman, student or
temporary credential is $10. The renewal dates specified in par. (a)
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do not apply to apprentice, journeyman, student or temporary
credentials{c} Except as provided in sub. (3}, renewal applications
shall include the applicable renewal fee specified in pars. (a) and
{b).

(d) If an applicant for credential renewal requests that the
department process an application on an expedited basis, the
applicant shall pay a service fee that is equal to the department’s
best estimate of the cost of processing the application on an
expedited basis, including the cest of providing counter or other
special handling services.

(3) LATE RENEWAL.ca) Except as provided in rules promulgated
under par. (h), if the department does not receive an application to
renew a credential before its renewal date, the holder of the
credential may restore the credential by payment of the applicable
renewal fee specified in sub. (2) (a) and by payment of a late
renewal fee of §25.

(h) The department or the interested examining hoard or
affiliated credentialing hoard, & appropriate, may promulgate
rules requiring the holder of a credential who fails to renew the
credential within 5 years after its renewal date to complete
requirements in order to restore the credential, in addition to the
applicable requirements for renewal established under chs. 440 to
480, that the department, examining board or affiliated
credentialing hoard determines is necessary to protect the public
health, safety or welfare. The rules may not require the holder to
complete educational requirements or pass examinations that are
more extensive than the educational or examination requirements
that must he completed in order to obtain an initial credential from
Lhe ddepartment, the examining board or the affiliated credentialing

oard.

(4) DENIAL OF CREDENTIAL RENEWAL.a) Generally. If the
department or the interested examining board or affiliated
credentialing board, as appropriate, determines that an applicant
for renewal has failed to comply with sub. (2) {c} or (3) or with
any other applicable requirement for renewal established under
chs. 440 to 480 or that the denial of an application for renewal of a
credential is necessary to protect the public health, safety or
welfare, the department, examining board or affiliated
credentialing board may summarily deny the application for
renewal by mailing to the holder of the credential a notice of
denial that includes a statement of the facts or conduct that warrant
the denial and a notice that the holder may, within 30 days after
the date on which the notice of denial is mailed, file a written
request with the department to have the denial reviewed at a
hearing before the department, if the department issued the
credential, or before the examining hoard or affiliated
credentialing hoard that issued the credential.

(h) Applicability. This subsection does not apply to a denial of a
credential renewal under s. 440.12 or 440.13 (2) (h).

History: 1991 a. 39 ss. 3305,331); 1991a 78, 16D, 167,269,278,315; 1993a 3,
14102, 105, 107,443, 463,465; 1993 a. 490 ss. 228 to 230, 274, 275: 1995 a. 27,

233, 321, 322, 461; 1997 a 27, 75, 81, 96, 156, 191,237. 26}, 300; 1999 a. 9, 32;
2001 a. 16, 70, 74, 80, B9.

440.11 Change of name or address. 1} An applicant for or
recipient of a credential who changes his or her name or moves
from the last address provided to the department shall notify the
department of his or her new name or address within 30 days of
the change in writing or in accordance with other notification
procedures approved by the department.

(2) The department or any examining hoard, affiliated
credentialing board or hoard in the department may serve any
process, notice or demand on the holder of any credential by
mailing it to the last—known address of the holder as indicated in
the records of the department, examining hoard, affiliated
credentialing hoard or hoard.

(3) Any person who fails to comply with sub. (1) shall he
subject to a forfeiture of $50.

History: 1987 a. 27; 1991 a 39; 1993 a. 107; 1997a 27.

440.12 Credential denial, non-renewal and revocation
based on tax delinquency. Notwithstanding any other
provision of chs. 440 to 480 relating to issuance or renewal of a
credential, the department shall deny an application for an initial
credential or credential renewal or revoke a credential if the
department of revenue certifies under s. 73.0301 that the applicant
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or credential holder is liable for delinquent taxes, as defined in s.

73.0301 (1) (c).
Histery: 1997 a. 237.
Cross refrence; Ses alse ch. RL 9, Wis. adm. code

440.13 Delinquency in support payments; failure to
comply with subpoena or warrant. {1} In this section:

(h) “Memorandum of understanding” means a memorandum of
understanding entered into by the department of regulation and
licensing and the department of workforce development under s.
49.857.

(c) “Support” has the meaning given in s. 49.857 (1} (g).

(2) Notwithstanding any other provision of chs. 440 to 480
relating to issuance of an initial credential or credential renewal, as
provided in the memorandum of understanding:

(a) With respect to a credential granted by the department, the
department shall restrict, limit or suspend a credential or deny an
application for an initial credential or for reinstatement of an
inactive license under s. 452.12 (6) (e) if the credential holder or
applicant is delinquent in paying support or fails to comply, after
appropriate notice, with a subpoena or warrant issued by the
department of workforce development or a county child support
agency under s. 59.53 (5) and related to support or paternity
proceedings(b) With respect to credential renewal, the department
shall deny an application for renewal if the applicant is delinquent
in paying support or fails to comply, after appropriate notice, with
a subpoena or warrant issued by the department of workforce
development or a county child support agency under s. 59.53 (5)
and related to support or paternity proceedings{c) With respect to
a credential granted by a credentialing hoard, a credentialing hoard
shall restrict, limit or suspend a credential held by a person or
deny an application for an initial credential when directed te do so
by the department.

History: 1997 a. 191, 237.

440.14 Nondisclosureof certain personal information.

(1) In this section: (a) “List” means information compiled or
maintained by the department or a credentialing hoard that
contains the personal identifiers of 10 or more individuals(b}
“Personal identifier” means a name, social security number,
telephone number, street address, pest—office box number or 9—
digit extended zip code.

(2) If a form that the department or a credentialing hoard
requires an individual to complete in erder to apply for a
credential or credential renewal or to obtain a product or service
from the department or the credentialing hoard requires the
individual to provide any of the individual’s personal identifiers,
the form shall include a place for the individual to declare that the
individual’s personal identifiers obtained by the department or the
credentialing hoard from the information on the form may not he
disclosed on any list that the department or the credentialing board
furnishes to another person.

(3) If the department or a credentialing hoard requires an
individual to provide, by telephone or other electronic means, any
of the individual’s personal identifiers in order to apply for a
credential or credential renewal or to obtain a product or service
from the department or a credentialing hoard, the department or
the credentialing hoard shall ask the individual at the time that the
individual provides the information if the individual wants to
declare that the individual’s personal identifiers obtained by
telephone or other electronic means may not he disclosed on any
list that the department or the credentialing hoard furnishes to
another person.

(4) The department or a credentialing board shall provide to an
individual upon request a form that includes a place for the
individual to declare that the individual’s personal identifiers
obtained by the department or credentialing hoard may not he
disclosed on any list that the department or credentialing hoard
furnishes to another person.

(5)(a) The department or a credentialing board may not disclose
on any list that it furnishes to another person a personal identifier
of any individual who has made a declaration under sub. {2}, (3) or
(4).
(h) Paragraph (a) does not apply to a list that the department or a
credentialing hoard furnishes to another state agency, a law
enforcement agency or a federal governmental agency. In



addition, par. (a) does not apply to a list that the department or the
board of nursing furnishes to the coordinated licensure
information system under s. 441.50 (7). A state agency that
receives a list from the department or a credentialing board
containing a personal identifier of any individual who has made a
declaration under sub. (2), (3) or (4) may not disclose the personal
identifier to any person other than a state agency, a law
enforcement agency or a federal governmental agency.
History: 1999 a. 8%; 2001 a. 6.

440.142 Reporting potential causes of public health
emergency. (1) A pharmacist or pharmacy shall report to the
department of health and family services all of the following:

(@) An unusual increase in the number of prescriptions dispensed
or nonprescription drug products sold for the treatment of medical
conditions specified by the department of health and family
services by rule under s. 252.02 (7).

(b) An wunusual increase in the number of prescriptions
dispensed that are antibiotic drugs(c) The dispensing of a
prescription for treatment of a disease that is relatively uncommon
or may be associated with bioterrorism, as defined in 5. 166.02
(1r}.

(2) (a) Except as provided in par. (b}, a pharmacist or pharmacy
may not report personally identifying information concerning an
individual who is dispensed a prescription or who purchases a
nonprescription drug product as specified in sub. {1} (a), (b), or

).

(b) Upon request by the department of health and family
services, a pharmacist or pharmacy shall report to that department
personally identifying information other than a social security
number concerning an individual who is dispensed a prescription
or who purchases a nonprescription drug product as specified in
sub. (1} (2}, (b), or (c).

History: 200t a. 109.

440.20 Disciplinary proceedings. (1) Any person may file a
complaint before the department or any examining board,
affiliated credentialing board or board in the department and
request the department, examining board, affiliated credentialing
board or board to commence disciplinary proceedlngs against any
holder of a credential.

[3) The burden of procf in disciplinary proceedings befare the
department or any examining board, affilaied credentialing board
or board in the department is a preponderance of the evidence.

(4) In addition to any grounds for discipline specified in chs.
440 to 480, the department or appropriate examining board,
affiliated credentialing board or board in the department may
reprimand the holder of a credential or deny, limit, suspend or
revoke the credential of any person who intentionally violates s.
252.14 (2) or intentionally discloses the results of a blood test in

violation of s. 252.15 (5) (a) or {(5m).

History: 1977 <. 418; 1979¢. 34; 1985 a. 29; 1989a. 31, 201; 1991a 39; 1993 a.
1627, 102, E07,490.

The constitutionalityof sub. (3)t# upheld. Gandhi v. Medical Exarnining Board,
168 Wis. Zd 299,483 N, W.2d 295 {Ct. App. 1992).

A heatmg is not required for a complaint filed under this section. 68 Any. Gen. 30.
The “preponderanceof the evidence” burden of preof under sb. (3) does not violate
the due process rights of a licensee. 75 Atty. Gen. 7

440.205 Administrative warnings. If the department or a
board, examining board or affiliated credentialing board in the
department determines during an investigation that there is
evidence of misconduct by a credential holder, the department,
board, examining board or affiliated credentialing board may close
the investigation by issuing an administrative warning to the
credential holder. The department or a board, examining board or
affiliated credentialing board may issue an administrative warning
under this section only if the department or board, examining
board or affiliated credentialing board determines that no further
action is warranted because the complaint involves a first
occurrence of a minor violation and the issuance of an
administrative warning adequately protects the public by putting
the credential holder on notice that any subsequent violation may
result in disciplinary action. If an administrative warning is issued,
the credential holder may obtain a review of the administrative
warning through a personal appearance before the department,
board, examining board or affiliated credentialing board that
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issued the administrative warning. Administrative warnings do not
constitute an adjudication of guilt or the imposition of discipline
and may not be used as evidence that the credential holder is
guilty of the alleged misconduct. However, if a subsequent
allegation of misconduct by the credential holder is received by
the department or a board, examining board or affiliated
credentialing board in the department, the matter relating to the
issuance of the administrative warning may be reopened and
disciplinary proceedings may be commenced on the matter, or the
administrative warning may be wused in any subsequent
disciplinary proceeding as evidence that the credential holder had
actual knowledge that the misconduct that was the basis for the
administrative warning was contrary to law. The record that an
administrative warning was issued shall be a public record. The
contents of the administrative warning shall be private and
confidential. The department shall promulgate rules establishing
uniform procedures for the issuance and use of administrative

warnings.
History: 1997 a. 139.
Cross reference: See afso ch. RL 8, Wis. adm. code

440.21 Enforcement of laws requiring credential. (1) The
department may conduct investigations, hold hearings and make
findings as to whether a person has engaged in a practice or used a
title without a credential required under chs. 440 to 460.

(2) If, after holding a public hearing, the department determines
that a person has engaged in a practice or used a title without a
credential required under chs. 440 to 460, the department may
issue a special order enjoining the person from the continuation of
the practice or use of the title.

(3) In lieu of holding a public hearing, if the department has
reason to believe that a person has engaged in a practice or used a
title without a credential required under chs. 440 to 460, the
department may petition the circuit court for a temporary
restraining order or an injunction as provided in ch. 813.

(4) (a) Any person who violates a special order issued under
sub. (2) may be required to forfeit not more than $10,000 for each
offense. Each day of continued violation constitutes a separate
offense. The attorney general or any district attorney may
commence an action in the name of the state to recover a forfeiture
under this paragraph.

(b) Any person who violates a temporary restraining order or an
injunction issued by a court upon a petition under sub. (3) may be
fined not less than $25 nor more than $5,000 or imprisoned for not

more than one year in the countyjail or both.
History: 1991a.39; 1993 a. 102,
Cross reference: See alse ch. RL 3, Wis. adm: code.

440.22 Assessment of cOsts. (1) In this section, “costs of the
proceeding” means the compensation and reasonable expenses of
hearing examiners and of prosecuting attorneys for the
department, examining board or affiliated credentialing board, a
reasonable dishursement for the service of process or other papers,
amounts actually paid out for certified copies of records in any
public office, postage, telephoning, adverse examinations and
depositions and copies, expert witness fees, wimess fees and
expenses, compensation and reasonable expenses of experts and
investigators, and compensation and expenses of a reporter for
recording and transcribing testimony.

(2) In any disciplinary proceeding against a holder of a
credential in which the department or an examining board,
affiliated credentialing board or board in the department orders
suspension, limitation or revocation of the credential or
reprimands the holder, the department, examining board, affiliated
credentialing board or board may, in addition to imposing
discipline, assess all or part of the costs of the proceeding against
the holder. Costs assessed under this subsection are payable to the
department. Interest shall accrue on costs assessed under this
subsection at a rate of 12% per year beginning on the date that
payment of the costs are due as ordered by the department,
examining board, affiliated credentialing board or board. Upon the
request of the department of regulation and licensing, the
department of justice may commence an action to recover costs
assessed under this subsection and any accrued interest.

(3) In addition to any other discipline imposed, if the
department, examining board, affiliated credentialing board or



hoard assesses costs of the proceeding to the holder of the
credential under sub. {2), the department, examining hoard,
affiliated credentialing hoard or hoard may not restore, renew or
otherwise issue any credential to the holder until the holder has
made payment to the department under sub. (2) in the full amount

assessed, together with any accrued interest.

History: 1987 a. 27: 1991 a. 39; 1993 a. 107; 1997 a. 27.

The: eollection of costs assessed under this section nuy not be pursued in an
independent action for a momney judgment. Tls: costs may be collected only as a
condition of reinstatement of Il disciplined practitioner’s credentials. State v. Duns,
213 'Whis b BEE, S00 NOW I 616 (T App. 1997).

440.23 Cancellation of credential; reinstatement. (1} If
the holder ofa credential pays a fee required under s. 440.05 {1} or
(6), 440.08, 444.03, 444.05, 444.11 or 459.46 (2) (b) by cheek or
debit or credit card and the check is not paid by the financial
institution upon which the check is drawn or if the demand for
payment under the debit or credit card transaction is not paid by
the financial institution upon which demand is made, the
department tay cancel the credential on or after the 60th day after
the department receives the notice from the financial institution,
subject to sub. (2),

) At least 20 days before canceling a credential, the
department shall mail a notice to the holder of the credential that
informs the holder that the check or demand for payment under the
debit or credit card transaction was not paid by the financial
institution and that the holder's credential may be canceled on the
date determined under sub. (1) unless the holder does all of the
following before that date:

(a) Pays the fee for which the unpaid check or demand for
payment under the credit or debit card transaction was issued.

(h) If the fee paid under par. (a) is for renewal and the credential
has expired, pays the applicable penalty for late renewal specified
in s. 440.08 (3).

(c) Pays the charge for an unpaid draft established by the
depository selection hoard under s.20.905 (2).

(3) Nothing in sub. (1} or (2) prohibits the department from
extending the date for cancellation to allow the holder additional
time to comply with sub. (2) (a) to (c).

(4) A cancellation of a credential under this section completely
terminates the credential and all rights, privileges and authority
previously conferred by the credential.

(5) The department may reinstate a credential that has been
canceled under this section only if the previous holder complies

with sub. (2) (a) to (c) and pays a $30 reinstatement fee.
History: 1989 a. 31; 1991a. 39, 189,269,278. 315; 1993 a. 16; 1995 a. 27; 1999
a9

440.25 Judicial review. The department may seek judicial
review under ch. 227 of any final disciplinary decision of the
medical examining hoard or affiliated credentialing hoard attached
to the medical examining hoard. The department shall be
represented in such review proceedings by an attorney within the
department. Upon request of the medical examining hoard or the
interested affiliated credentialing hoard, the attorney general may
represent the board. If the attorney general declines to represent
the hoard, the board may retain special counsel which shall he
paid for out ofthe appropriation under s.20.165 (1) (g).
History: 1985 a. 340; 1993 a. 107.

SUBCHAPTER #I
PRIVATE DETECTIVES, PRIVATE SECURITY PERSONS

44028 Private defectives, investigators and security
personnel; licenses and permits. [1) LicEsse O PERMIT
REQUIRED2) Mo person may do any of the follewing unless he or
alee has a lieense or permit issued wnder this section

1. Advertise, salicat of engage in the business of operating a
privare detective ERENCY.

2. Act as a private detective, investigator, special investigator or
private security person.

3. Act as a supplier of private security personnel.

4. Solicit business or perform any other type of service or
investigation as a private detective or private security person.

11. Receive any fees or compensation for acting as any person,
engaging in any business or performing any service specified in
suhds.i. to 4.
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(h) The department may promulgate rules specifying activities in
which a person may engage without obtaining a license or permit
under this section.

{tm) DEFINITION. In this section: {(h} ""Private security oerson"
or “private Security personnei’* means any private police; guard or
any person who stands watch for security purposes.

{2) TYPES OF LICENSES; APPLICATION; APPROVAL.(a) Types d
licenses. The department maw do any of the following:

1. Issue a private detective agency license to an individual,
partnership, limited liability company or corporation that meets
the qualifications specified under par. (c). The department may not
issue a license under this subdivision unless the individual or each
member of the partnership or limited liability company or officer
or director ofthe corporation who is actually engaged in the work
of a private detective is issued a private detective license under
this section.

2. Issue a private detective license to an individual who meets
the qualifications specified under par. (c) if the individual is an
owner, co-owner or employee of a private detective agency
required to he licensed under this section.

?b) Applications. The department shall prescribe forms for
original and renewal applications. A partnership or limited liability
company application shall be executed by all members of the
partnership or limited liability company. A corporate application
shall be executed by the secretary and the president or vice
president and, in addition, in the case of a foreign corporation, by
the registered agent.

(c) Agproval 1. Subﬂ']ect to subds. 2. and 3., the department shall
prescribe, by rule, such qualifications as it deems appropriate, with
due regard to investigative experience, special professional
education and training and other factors hearing on professional
competence.

2. An individual who has been convicted in this state or
elsewhere of a felony and who has not been pardoned for that
felony is not eligible for a license under this section.

3. The department may not issue a license under this section to
an individual unless the individual is over 18 years of age.

4. The department, in considering applicants for license, shall
seek the advice of the appropriate local law enforcement agency or
governmental official, and conduct such further investigation, as it
deems proper to determine the competence of the applicant.

(3) ISSUANCE OF LICENSES; FEES. Upon receipt and examination
of an application executed under sub. {2}, and after any
investigation that it considers necessary, the department shall, if it
determines that the applicant is qualified, grant the proper license
upon payment ofthe fee specified ins. 440.05 (1}. No license shall
he issued for a longer period than 2 years, and the license of a
private detective shall expire on the renewal date of the license of
the private detective agencty, even if the license of the private
detective has not been in effect for a full 2 years. Renewals of the
original licenses issued under this section shall be issued in
accordance with renewal forms prescribed by the department and
shall he accompanied by the fees specified in s. 440.08. The
department may not renew a license unless the applicant provides
evidence that the applicant has in force at the time of renewal the
bond or liability policy specified in this section.

(3m) RULES CONCERNING DANGEROUS WEAPONS. The
department shall promulgate rules relating to the carrying of
dangerous weapons by a person who holds a license or permit
issued under this section or who is employed by a person licensed
under this section. The rules shall meet the minimum requirements
specified in 15 USC 5902 {b).

(4) BONDS OR LIABILITY POLICIES REQUIRED. No license may
he issued under this section until a bond or liability policy,
approved by the department, in the amount of $100,000 if the
applicant for the license is a private detective agency and includes
all principals, partners, members or corporate officers, or in the
amount of 62,000 if the applicant is a private detective, has been
executed and filed with the department. Such bonds or liability
policies shall be furnisked by an insurer authorized to do a surety
business in this state in a form approved by the department.

{4m} REPORTING VIOLATIONS OF LAW. i} Definition. In this
subsection, "violation' means a violation of any state or local law
that is punishable by a forfeiture.

(b) Reporting requirement. A person who holds a license or
permit issued under this section and who is convicted of a felony



or misdemeanor, or is found to have committed a violation, in this
state or elsewhere, shall notify the department in writing of the
date, place and nature of the conviction or finding within 48 hours
after the entry of the judgment of conviction or the judgment
finding that the person committed the violation. Notice may be
made by mail and may be proven by showing proof of the date of
mailing the notice.

(5) exempTIONS. (a) The requirement that a person acting as a
private detective, investigator or special investigator be licensed
under this section does not apply to attorneys, law students or law
school gradnates employed by an attorney or persons directly
employed by an attorney or firm of attorneys whose work as
private detective, investigator or special investigator is limited to
such attorney or firm or to persons directly employed by an insurer
or a retail credit rating establishment. A person who accepts
employment with more than one law firm shall be subject to the
Heensing provisions of this section.

(k) The license requirements af s dection da notl apply o any
person employed directly or mdirectly by the state or by a
munmicipality, as defined in 5. 345.05 (1} (), or w0 any emploves of
a railroad company under s. 192.47, or to any employee of a
commercial establishment, while the person is acting within the
scope of his or her employment and whether or not he or she is on
the employer's premises(c) An employee of any agency that is
licensed as a private detective agency under this section and that is
doing business in this staze as a supplier of uniformed private
security personnel to patrol exclusively on the private property of
industrial plants, business establishments, schools, colleges,
hospitals, sports stadiums, exhibits and similar activities is exempt
from the license requirements of this section while engaged in
such employment, if all of the following apply:

. The employee obtains a private security permit under this sub.
(5m).

2. The private detective agency fumnishes an up-to-date written
record of its employees to the department. The record shall include
the name, residence address, date of birth and a physical
description of each employee together with a recent photograph
and 2 fingerprint cards bearing a complete set of fingerprints of
each employee.

3. The private detective agency notifies the department in
writing within 5 days of any change in the information under
suhd.2, regarding its employees, including the termination of
employment of any person.

{5m) PRIVATE SECURITY PERMIT. (a) The department shall issue
a private security permit to an individual if all of the following
apply:

1. The individual submits an application for a private security
permit to the department on a form provided by the department.

2. The individual has not been convicted in this state or
elsewhere of a felony, unless he or she has been pardoned for that
felony.

3. yThe individual provides evidence satisfactory to the
department that he or she is an employee of a private detective
agency described in sub. (5) (c).

4. The individual pays to the department the fee specified in s.
440.05 (1}.

(b) The renewal dates for permits issued under this subsection
are specified under s. 440.08 (2) (a). Renewal applications shall be
submitted to the department on a form provided by the department
and shall include the renewal fee specified in s. 440.08 (2) (a).

(c) A private security permit issued under this subsection
authorizes the holder of the permit to engage in private security
activities described in sub. (5) {c} for an employer described in
sub. (5) (c) anywhere in this state.

(d) The department shall maintain a record pertaining to each
applicant for a permit under this subsection and each holder of a
permit issued under this subsection. The record shall include all
information received by the department that is relevant to the
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approval or denial of the application, the issuance of the permit
and any limitations, suspensions or revocations of the permit.

{5r} TEMPORARY PRIVATE SECURITY PERMIT. ¢a) The
department shall issue a temporary private security permit to an
individual at the request of the individual if all of the following
apply:

1. The individual has completed an application and provided
information required under sub. (3m) (a).

2. The department is not yet able to grant or deny the
individual's application because a background check of the
individual isnot complete.

(b) 1. Except as provided in subd.2., an individual who has been
issued a temporary private security permit under par. (a) may act
as a private security person in the same manner as an individual
issued a private security permit under sub. {3m).

2. An individual may not carry a dangerous weapon while acting
as a private security person under a temporary private security
permit issued under par. (a).

() 1. Except as provided in subd 2. 8 temporary private securicy
permiit issued under par. {2) s valid for 30 days.2. A temparary
private security permil 1ssued under par. (2) shall expire on the
date that the individual receives written notice from the
department that a background check of the individual has been
completed and that the department is granting or denying the
individual's application for a private security permit, if that date
occurs before the end of the period specified in subd.}

3. A temporary private security permit issued under par. (a) may
not be renewed.

(6) piscIPLINE. (a) Subject to the rules adopted under s. 440.03
(1), the department may reprimand the holder of a license or
permit issued under this section or revoke, suspend or limit the
license or permit of any person who has done any of the
following:

1. Been convicted of a misdemeanor or found to have violated
any state or local law that is punishable by a forfeiture, subject to
ss. 111.321, 111.322 and 111.335.

2. Engaged in conduct reflecting adversely on his or her
professional qualification.

3. Made a false statement in connection with any application for
a license or permit under this section.

4. Violated this section or any rule promulgated or order issued
under this section.

(b) Subject to the rules promulgated under s. 440.03 (1), the
department shall revoke the license or permit of any person who
has been convicted of a felony in this state or elsewhere and who
has not been pardoned for that felony.

(8) PENALTIES. Any person, acting as a private detective,
investigator or private Security person, or who employs any person
who solicits, advertises or performs services in this state as a
private detective or private security person, or investigator or
special investigator, without having procured the license or permit
required by this section, may be fined not less than $104 nor more
than $500 or imprisoned not less than 3 months nor more than 6
months or both. Any agency having an employee, owner, officer
or agent convicted of the above offense may have its agency
license revoked or suspended by the department. Any person
convicted of the above offense shall be ineligible for a license for

one year.

History: 1971 c. 213 5. 5. 1977 c. 29, 125, 418; 1979 ¢. 102 s5. 45, 236 (3);
1981 ¢. 334 5. 25 (1); 1981 ¢- 380, 391; 1983 a. 189s. 329 {31); 1983 a 273; 1985 a.
128,135; 1991 & 10, 264, %95 a (02, 213; 1995 5. £61; 1097 a. 17 (999 3. 32

Cross-reference; See 6. 134.51 for requirement that all seitlernents made with an
emplovee or fiduciary agent. where the detective is to be paid a percentage of the
ameurnd rppovered, musd be salssitied B the cwc o cou for approval

Creas reference: Sec alss cha EL 30 3, 32, 33, 14, aed 13, Wis, adm ooide
Police officrrs working b privile seewrily persorm are subges! 0 S ormee licensimg
pronasings. W his mcgom & are son-police officers, 6% Afy, Gen. 220 This section
does nat apply o qualified arson esperis or other expert witnesses merely because
they may investigate matlers relating Lo their field of expertise. 76 Atty, Gen. 35.



CHAPTER 799
PROCEDURE IN SMALL CLAIMS ACTIONS

799 05 Sisiiswin

799.05 SUMMONS .. {1} CONTENTS. The summons shall state the
nature of the demand substantially in the terms of one or more of
the provisions of s. 799.01, and, except as provided in ss. 806.30
to 806.44, the dollar amount of damages, if any, the last—known
address of the parties and the name, state bar number, if any,
address and telephone number of piaintiffs attorney, if any. The
caption shall include the standardized description of the case
classification type and associated code number as approved by the
director of state courts.

(2) SiIGNING. The process shall be signed by the clerk or by any
attorney duly authorized to practice law in this state and shall he
issued by the clerk only to a person authorized to appear under s.
799.06{2), and not otherwise.

(3) RETURN DATE. (a) Every summons shall specify a return
date and time.

(b) Except in eviction actions, the return date for a summons
served upon a resident of this state shall be not less than 8 days
nor more than 30 days from the issue date, and service shall be
made not less than 8 days prior to the return date. In eviction
actions, the return date for a summons served upon a resident of
this state shall be not less than 5 days nor more than 30 days from
the issue date, and service shall he made not less than 5 days prior
to the return date.

(c) The return: date for a summons served upon a nonresident of
this state shall be not less than 20 days from the issue date.

(d) The clerk shall set the day and hour at which the summons is
returnable.

(4) CLERK TO FURNISH TIME OF RETURN. If a summons is
signed kv an attorney, the attorney shall obtain from the clerk of
court the hour and date within the limits af sub. (3) on which to
make the summons returnable.

(5) NOTING DATE OF MAILING. After a copy of the summons has
been mailed, the clerk shall note the date of mailing on the
original.

(6) Form. Except as provided in 5. 799.22 (4) (b} 3., the
summons shall he substantially in the following form:

STATE OF WISCONSIN CIRCUIT COURT
County

A. B.
Address
City, State Zip Code
File No. ....

,Plaintiff
VS,

SUMMON S -SMALL CLAIMS

C.D.
Address

(Case Classification Type): ....(Code No.)
City, State Zip Code

, Defendant

THE STATE OF WISCONSIN, to the Defendant:

You are hereby summoned to appear and plead to the Plaintiffs
complaint in the above court at ....in the (city) (village) of ..... on
the ....day of ...., ....(year), at ....o'clock (a.m.) {p.m.). [A copy of
the complaint is hereto attached.] [The Plaintiff will state his or
her demand on that date.] In case of your failure to appear, a
judgment may he rendered against you in accordance with the
demands made by the Plaintiff. The nature of the demand being
made upon you is ....(state in terms of s. 799.01 of the Wisconsin
Statutes) and the amount of damages, if any, demanded is .....

Dated: ...., ....{year)

Signed: .... ....

E. F., Clerk of Circuit Court
OF

G. H,, Plaintiffs Attorney

State Bar No.: ....

Address: ....

City, State Zip Code: ....

Phone No.: ....

(7) FORM CIRCUIT COURT COMMISSIONER. Except as provided
in s. 799.22 (4) (b} 3., in counties in which a circuit court
commissioner Is assigned to assist in small claims matters, the
summons shall he substantially in the following form:

STATE OF WISCONSIN CIRCUIT COURT:
COUNTY

A B.
Address
City, State Zip Code
File No.
... ,Plaintiff
VS.
SUMMON S (SMALL CLAIMS)
C.D.
Address
City, State Zip Code
Defendant
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THE STATE OF WISCONSIN, to the Defendant:

You are being sued for: .... Eviction .... Return of ProBgrty_....
Confirmation, vacation, modification or correction of arbitration
award ... 5........ If you wish to dispute this matter, you must then
be in Room...., of the ... (County) County Courthouse, ...
(address), .... (city), Wisconsin before .... o'clock {a.m.) {p.m.), on
..., -« (year) If you do not appear, ajudgment may be given to the
person suing you for what that person is asking. You are
encouraged to bring with you all papers and documents relating to
this matter, but there is no need to bring witnesses at this time.
Dated at .... County, Wisconsin, this ....day of ...., .... (year)

Signed: .... ....

E. F., Clerk of Circuit Court

or

G. H., Plaintiffs Attorney

State Bar No.: ....

Address: ..

City, State Zip Code: ....

History: 1977 ¢. 345; 1977 ¢. 449 5. 497; 1979¢. 32 $5. 66.92 (16); 1979¢. 108;
1979 ¢. 1761. 85; 1979 ¢. 177 3. 85; Stats. 1979 5. 799.03; Sup. Ct. Order, 130 Wis.
2d xi; 1987 a. 142, 208, 403; 1989 a. 56: 1991 a. 163,236; Sup. Ct. Order, 171 Wis.
24 xix (1992); 1993 a. 80; 1957 u 250, 20411 a. 61,

Judicial Councit Nete, 1986: Sub. (3) is amended by extending from 17 to 30
days the period between the issuance of the sumamons and the return date, in order to
pernit timely service on defendants who are med residents of the county where the
actionis pending. [Re Order eff. 7-1-86]
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and not otherwise under guardianship is not a person under
disability for purposes of this subsection.

(@) Where the person under disability is a minor under the age of
14 years, summons shall be served separately in any manner
prescribed in sub.(1) upon a parent or guardian having custody of
the child, or if there is none, upon any other person having the care
and control of the child. If there is no parent, guardian or other
person having care and control of the child when service is made
upon the child, then service of the summons shall alse be made
upon the guardian ad litem after appointment under s. 803.01

(b) Where the person under disability is known by the plaintiff
to be under guardianship of any kind, a summons shall he served
separately upon the guardian in any manner prescribed in sub.(1),
(5) or (6). If no guardian has been appointed when service is made
upon a person known to the plaintiff to he incompetent to have
charge of the person's affairs; then service of the summons shall
he made upon the guardian ad literr: after appointment under s.
803.01.

(3) STATE. Upon the state, by delivering a copy of the summons
and of the complaint to the attorney general or leaving them at the
attorney general's office in the capitol with an assistant or clerk.

§4)OTHER POLITICAL CORPORATIONS OR BODIES POLITIC.

a) Upon a political corporation or other body politic, by
personally serving any of the specified officers, directors, or
agents:

gI. If the action is against a county, the chairperson of the county
hoard or the county clerk;

2. If against a town, the chairperson or clerk thereof;

3. If against a cit¥, the mayor, city manager or clerk thereof;

4. If against a village, the president or clerk thereof;

5. If against a technical college district, the district board
chairperson or secretary thereof;

6. If against a school district or school hoard, the president or
clerk thereof and

7. If against any other body politic, an officer, director, or
managing agent thereof.

{b} In lieu of delivering the copy of the summons to the person
specified, the copy may be left in the effice of such officer,
director or managing agent with the person who is apparently in
charge of the office.

(5? DOMESTIC OR FOREIGN CORPORATIONS OR LIMITED
LIABILITY COMPANIES, GENERALLY, Llpun @ domestic or foreign
corporation or domestic or foreign limited liability company:

(a) By personally serving the summons upon an officer, director
or managing agent of the corporation or limited liability company
either within or without this state. In lieu of delivering the copy of
the summons to the officer specified, the copy may be left in the
office of such officer, director or managing agent with the person
who is apparently in charge of the ofiice.

{b) If with reasonable diligence the defendant cannot be served
under par.{a), then the summons may he served upon an ofiicer,
director or managing agent of the corporation or limited liability
company by publication and mailing as provided in sub.{1)

(c) By serving the summons in a manner specified by any other
statute upon the defendant or upon an agent authorized by
appointment or by law to accept service of the summons for the
defendant.

(d) Ifagainst any insurer, to any agent of the insurer as defined
by s. 628.02. Service upon an agent of the insurer is not valid
unless a copy of the summons and proof of service is sent by
registered mail to the principal place of business of the insurer
within 5 days after service upon the agent. Service upon ary
insurer may also he made under par.{a}.

(6) PARTNERS AND PARTNERSHIPS. A summons shall he served
individually upon each general partner known to the plaintiff by
service in any manner prescribed in sub.{1}, (2) or (5) where the
claim sued upon arises out of or relates to partnership activities
within this state sufficient to subject a defendant to personal
jurisdiction under s. 801.05 (2) to (10). A judgment rendered
under such circumstances is a binding adjudication individually
against each partner so served and is a binding adjudication

against the partnership as to its assets anywhere.

History: Sup. Ct. Order, 67 Wis. 2d 585,602 {1975); 1975 ¢. 218; 1977 ¢. 339 $.
43; 1979 °¢. 89, 102, 177; 1983 a. 192 1. 303 {2}: 1985 a. 225; Sup. Ct. Ogder, 130
Win 2o JIURAK 1993 4. 112, LE4, 245, W0 a%); 1997 8, 140; 1999a.32.

Cross-reference: s to service on corporation, see alse 5. 180.0504.
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Judicial Council Note, 1986: Sub.{1} {b} ik amended to permit substituted service
upon residents of other states. Service upon nonresidents m y be made either as
provided for Wisconsin residentsar in accordance with the substituted service rule of
the state wherein service is made. [Re Order eff. 7-1-86]

There is nu requirement in cases of substituted service that the affidavit recite that
the process server wsed “reasorshle dilipmes” o atemplisg 10 moke pesonal
service, bt subaitivied sereice afier 3 calls whee the defendant was mol foand, wiilk
e eflom 1o ks whene ke wis, was not sulfces! o 5.||";|nrr|_|.'n1.|l'rr|i||r\- Seasion v
Aut, 47 WIS 2d &7 | TE NW.Id MR (1)

Whea & willage is @ delendamt, ssrwce is void o 11 is made spon the clerk's spoae
in mhe clerk s phsence. Tewn of Wahingion v VWinge of Cecil, 55 Wis. 3d TR0, 193
B 3 AT (19T

“happarenlly 1o chargs of (e ofMice™ w sub. (5} (ap refers 1o what & apparen 1o e
peocea derver. WheR i recophionnl Fefiemed (he process server 10 er Seperiee, who
el moi, w1 gerver i e prmes olFee, dee Server 2ould ferve Bl panasslacly
giner dar aupereer lud dccepicl scrvice cf peoceis moothet selmns willioal ohiet Loz
b fbe covesparny. Beihe v Sqpuore OO 53 Wi, 2d 307, 208 W.W.24d EEF [19T3)

Whn personal junisdiceien is challenped wnder the “losg am”™ sanies, e boedes
iz on b phiieidl o prove prine Seie the Bl Supporfing jetisdicion. A plainll
who s on s[5 w proeined. io esiablinh s s phedicale thal the defendsst mlened
gy some cossenzeal apeeement with the plaistil] fhet contermplalid & Sahetamiiad
copigct m Werensin Afpm v Balourn, Macliiog, la 63 %o 2d 702, 21E N.W.2d
THE [ [¥)

Mo pressmption of die service was maised whan an affidaril of sefvicy under
sehi1) (ab did meet Heshify ibw perwn sereed o the cne specilfied in Gl 5] (2
Danwlson v, Brody Seating Co, 71 Wie 24 424, 238 NOW. I 530 (1978,

The prarequmais “dee diligenes”™ for saees by publicalinon win #d ciliblished,
despii the abemiT e alfidan, wher 3 husband opold have ascertained T wile's
address by ovdacling any ose of peeeral relSlves or in-bieei. Wesl v, Wedl, B2 Wia
2d 15K, T3 WUW R KT (1)

A poumty el servecy commming s s “Body poliEi™ onder sah 8 (@) 7. Walking
w. M hwarekes County Civl Sericp Comom. 88 W, 3d 410, 276 WO 34 775 (1009

Tha evart Wit and ink Hile ~F the rermne 1 w bz wrraier weas railE wene
eritical to whether the peisen was “apparmily in charge of office’* under sub.{¥) (a))
Horrigan v. State Farm Ins. Co. I W 2AGTS I0T SUW Id 474 (1 DEZL

“Reasonable diligence’. under sub.(1) is discussed. Welty v. Heggy, 124 Wis. Zd
414, 169 M.W.2d Tal (Cr App. 1985).

Indian tribal sovereignty s not infringed by service of process in a state action
made on tribal lands. Landerman v. Martin, 191 Wis, 2d 788, 530 N.W.2d 62 {Ct.
App, 106ESL

F:'\1|=l\.1.|: of provesi on gomme o e parscss in b genersl pamserablp b5 sullicent w
properly commence 4 chal schion again® (e paftncrhip that will be bindng om the

armerslip miscls gl Yo parises sereed THIM HIll, L. v Black & Vewich 204
E'.'i-\. Xd Jap¥, 557 MW 2d 819 {CL App 1996]

The comacdnsvn sl & —— ,u."\.:ﬂu.:, Ve s —I.lu..;l—_. i a5 Ui -11:
establish the subsidiary as an agent of the parent for puspusei of receiving process.
Prom v. Suritorno RUbber Industries. Ltd. 224 WIS. 2d 743, 592 N.W.2d 657 (Ct.
App. 1999).

A cDrpm)'aﬁ()n whose offices were located on the 23rd floer of an office building
was il properly sereed under seh 5] (a) whed the papen wess B wiih & securily
g in e huddmg lohby who staied that he was ll.d'rr.i:n] 16 aEcspl #Ervice. Bar
Code Besources v, Aarniech, Ine. 2129 Wi Il 287, 5% DOW. LA 2T2 (T App

I o a elidk specpically

L]

Adminoa af smacy by = .
|k'¢l=lﬂ:l}d for thal purpicss L_.l The atlormey genciad will conslijale MVt G protses
wathim the meaning ol (3, 63 AHy. Oen. 467,

Service an a nonregsident defendant's father at the father's residence was
msufficient for exercise of persenaljurisdiction ever the nonresident, despite claimed
actnal notice. when no aiternpt was made to commlv with s. 345.09. Chilcote v.
Shertzet, 372 F. Supp. 86 (1974).

= i 2

801.14 Service and filing of pleadings and other papers.

(1) Every order required by its terms to he served, every
pleading unless the court otherwise orders because of numerous
defendants, every paper relating to discovery required to he served
upon a party unless the court otherwise orders, every written
motion other than one which may be heard ex parte, and every
written notice, appearance, demand, offer of judgment,
undertaking, and similar paper shall be served upon each of the
parties. No service need be made on parties in default for failure to
appear except that pleadings asserting new or additional claims for
relief against them shall he served upon them in the manner
provided for service of summons in s. 801.11.

(2) Whenever under these statutes, service of pleadings and
other papers is required or permitted to he made upon a party
represented by an attorney, the service shall he made upon the
attorney unless service upon the party in person is ordered by the
court. Service upon the attorney or upon a party shall be made by
delivering a copy or by mailing it to the last—known address, or, If
no address is known, by leaving it with the clerk of the court.
Delivery of a copy within this section means: handing it to the
attorney or to the party; transmitting a copy of the paper by
facsimile machine to his or her office; or leaving it at his or her
ofiice with a clerk or other person in charge thereof; or, if there is
no one in charge, leaving it in a conspicuous place therein; or, if
the office is closed or the person to he served has no office,
leaving it at his or her dwelling house or usual place of abade with
some person of suitable age and discretion then residing therein.
Service by mail is complete upon mailing. Service by facsimile is



complete upon transmission. The first sentence of this subsection
shall not apply to service of a summons or of any process of court
or of any paper to bring a party into contempt of court.

(3) In any action in which there are unusually large numbers of
defendants, the court, upon motion or on its own Initiative, may
order that service of the pleadings of the defendants and replies
thereto need not he made as between the defendants and that any
cross—claim, counterclaim, or matter constituting an avoidance or
affirmative defense contained therein shall be deemed to be denied
or avoided by all other parties and that the filing of any such
pleading and service thereof upon the plaintiff constitutes due
notice of it to the parties. A capy of every such order shall be
served upon the parties in such manner and form as the court
directs.

(4) All papers after the summons required to be served upon a
party, except as provided in s. 864.01 (6}, shall be filed with the
court within a reasonable time after service. The filing of any
paper required to be served constitutes a certification by the party
or attorney effecting the filing that a copy of such paper has been
timely served on all Parties required to be served, except as the
person effecting the filing may otherwise stipulate in writing.

(6) If an action pertaining to the subject matter of the compact
authorized under s. 304.16 may affect the powers, responsibilities,
or actions of the interstate commission, as defined in s. 304.16 (2)
{£), the olaintiff shall deliver or mail a copy of the complaint to the

inlersiate commission al s |as—knawn address.
Hisbary; Sop. OL Chder, &7 W 2d S8 a0 (a8 1575 o 218; Sup, O Ouder,
B W 3 wix (19RAL Sup O Codder, 167 Wiz 2d 3wl (1991 3000 a_ 84
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Juddlcial U oiieci] Mdane, 1568 Sur{#) mamerded by msermein ol § oitdd—neloense
oo 5. WSO [6), providmg ihat decesery docemens need net be filed widh the count
urdes the coam so onders. [He Oeger ofl 7-1-30]

Juilichal Camimcll Meoe, 1990 Sublll o amesdsd o cfarily tha fcomik
TS A0 N card b apll 1D 3eree plead ings aed plier papers. Seeh ervie = deemed
complete upm rammesion. The thmge = eol miemdad 15 cazand e pempmsshie
esand oF Sefving a sumitieis of Wil cosisming courd jersadiction under 8. T90 12 an
ch 300, sl |;|'i.-: Chidker € T=1=%1}

Chace @8 echion bas been eosirmeniied, senvice of the semesms aed complaint bas
beeh siade i jhe defenlang, aiel ai dloiey bas 2 ppeanvd on belald of ihe delendami,
an ameraded complaing may be sérecd on the deforsdant’s stiomay, Bell v Emgloyvers
Mutml Casualty Co. 198 Wi, 24 347, 5340 00 3d 24 (0L App. |995)

A erarlion ko dismiss widk peejudice canept by boaed ox pare and should be granied
oaly on finding egregioss conduct or bad lith Failure o obain personal serviee with
dir dilipesce does pol smownl b rperplie conduct or el Gbk Hasclow v
Geawehsinr, 113 Wis. 2d 330, 59 BUW 3 BT 00 App, 1597

AN ammdel complaial thal makes ne refirence o Or InCMpoEies any of e
orginal cormlatm superosdes the ongrmal compliing whes die iinended Complan!
fibed i coaen. When sich g complael wat Aled proe o e time 1 ardwenng the
anginal eomgdaine heed nm, o was omprgges o cller B deliuh RelEment an the
ariginal complaim. Holman v, Famaly Heakh Plas, 127 'Wia 2d 478, 596 MW 24 158
(195

A party in default for failing to answer an original complaint cananot answer an
amended compiaint, thereby atiempting to cure i default, unless the amended
complaint relates ko a new or additional ctaim for relief. Ness v. Digital Dial
Communications, Ine. 227 Wis, 2d 592.596 N.W.zd 365 (1999).

A receptionist who accepted the receipt of pleadings delivered ms an attorney's
office by a delivery service was a person in -:i'li::ipe of the office within the meaning of
sub{2),”and the papers had been properly "delivered? Varda v. General Motors
Corporation, 2601 WX App 89,242 Wis. 24 756, 626 N.W.2d 346.

A circuit &zt may not enter a defauit judgment against a defendant on grounds
that the defendant failed to file an answer with the court “within a reasonable time
after service” under sub.{4) usless the court first determines that the late filing
prejudiced either the plaintiff er the cowrt. Split Rock Hardwoods, inc. v. Lumber
Liquidators, Ins¢, 2002 WI 66,253 Wis. 24 238,646 N.W.2d 19.



CHAPTER 885

WITNESSES AND ORAL TESTIMONY
SUBCHAPTER1
GENERAL PROVISIONS

885.01 Subpoenas. who may issue
885.02 Formof subpoena,
885.03 Service of subpoena.

885.11 Discbedient Witness.
885.12 Coercing witnesses before officers and boards.
885.365 Recorded telephone conversation.

885.01 Subpoenas, who may issue. The subpoena need not
he sealed, and may he signed and issued as follows:

(1) By any judge or clerk of a court or court commissioner or
municipal judge, within the territory in which the officer or the
court of which he or she is the officer has jurisdiction, to require
the attendance of witnesses and their production of lawful
instruments of evidence in any action, matter or proceeding
pending or to be examined into before any court, magistrate,
officer, arbitrator, board, committee or other person authorized to
take testimony in the state.

(2) By the attorney 3eneral or any district astorney or person
acting in his or her stead, to require the attendance of witnesses, in
behalf of the state, in any court or before any magistrate and from
any part of the state.

35) By the chairperson of any committee of any county board,
town board, common council or village board to investigate the
affairs of the county, town, city or village, or the official conduct
or affairs of any officer thereof.

(4) By any arbitrator, coroner, medical examiner, hoard,
cormission, COmmissioner, examiner, committee or other person
authorized to take testimony, or by any member of a board,
commission, authority or committee which is authorized to take
testimony, within their jurisdictions, to require the attendance of
witnesses, and their production of documentary evidence before
them, respectively, in any matter, proceeding or examination
authorized by law; and likewise by the secretary of revenue and by
any agent of the department of agriculture, trade and consumer
protection.

(5) By the department of workforce development or a county
child support agency under s. 59.53(5) in the administration of ss.
49.145, 49.19, 49.22, 49.46 and 49.47 and programs carrying out

the purposes of 7 USC 2011 to 2029.

History: 1971 ¢. 164; 1973 ¢. 272,305,336; 1977¢. 29 s. Iiiflim{d]; 1977 ¢. 305;
1979¢. 34: 1989 a. 56: 1993 a. 486 1997 a. 191.

Cross—reference: See s. 803.07 concerning issuance of subpoenas by atterneys of
record A taxpayer subpoenaed by the depariment of pevenue has limited discovery
rights. Sate v. Beno, 99 Wis, 24 77, 298 N. W24 405 (Ct. App. 1980).

A school board may issue & subpoena to compel rre attendanee of a witness at an
expulsion hearing. Racine Unified School District v. Thompson, 107 Wis. 2¢ 657,
321 N.W.2d 334 (Ct. App. 1982). ;

A subpoenaed witness must attend a continuedar postponed hearing and remain N
attendance untit excused. 68 Atty. Gen. 251.

885.02 Form of subpoena. {1} The subpoena may be in the
following form:
SURPOENA
STATE OF WISCONSIN
... County
THE STATE OF WISCONSIN.
To....
You are hereby required to appear before .... (designating the
court, officer or person and place of appearance), on the .... day of
...s a ....0'clock in the ....noon of that day, to give evidence in a
certain cause then and there to be tried between ...., plaintiff, and
...., defendant, on the part of the .... (or to give evidence in the
matter [state sufficient to identify the matter or proceeding in
which the evidence is to be given] then and there to he heard, on
the part of ....}. Failure to appear may result in punishment for
contempt which may include monetary penalties, imprisonment
and other sanctions. Given under my hand this ....day of ..., ....
(year) ....(Give official title)
(2) For a subpoena requiring the production of materials, the
following or its equivalent may be added to the foregoing form
(immediately before the attestation clause): and you are further
required to bring with you the following papers and documents
(describing them as accurately as possible).

History: 1977 c. 303; 1979 ¢. 110; 1985 a. 332; 1987 a. 155; 1997a.250

885.03 Service of subpoena. Any subpoena may be served by
any person by exhibiting and reading it to the witness, or by
giving the witness a copy thereof, or by leaving such copy at the
witness's abode.

History: 1993 a 486.

885.11 Disobedientwitness. (1) DAMAGES RECOVERABLE. If
any person obliged to attend as a witness shall fail to do so
without any reasonable excuse, the person shall be liable to the
aggrieved party for all damages occasioned hy such failure, to be
recovered in an action.

(2) ATTENDANCE COMPELLED. Every court, in case of
unexcused failure to appear before it, may issue an attachment to
bring such witness before it for the contempt, and also to testify.

(3) PuNISHMENT IN COURTS. Inexcusable failure to attend any
court of record is a contempt of the court, punishable by a fine not
exceeding $200.

(4)sAME. Unexcused failure to attend a court not of record shall
he a contempt, and the witness shall be fined all the costs of the
witness's apprehension, unless the witness shall show reasonable
cause for his or her failure; in which case the party procuring the
wimess to be apprehended shall pay said costs.

(5) STRIKING OUT PLEADING. If any party to an action or
proceeding shall unlawfully refuse or neglect to appear or testify
or depose therein, either within or without the state, the court may,
also, strike out the party's pleading, and give judgment against the

party as upon default or failure of proof.

History: 1987 a 155; 1993 a. 486.

Cross~reference: See aiso s, 804.12 (4) regarding failure to appear at deposition.
Sub. (5) is broad enough te include the failure to produce documents ak a discovery
ezfanai_nation. but a party cannot delay 7 years before making ke motion to strike the
pleading.

“Unlawfully” means without legal excuse, and this =i be determined at a
hearing. Gipsen Lumber Ca. v. Schickling, 56 Wis. 2d 164, 201 N.W.2d 500 S1972).

The triaf court did rot abuse it discretionin dismissing a plaintiffs complaint for
failure to comply with a discovery order. Furrenes v, Ford Motor Co. 79 Wis, 24 260,
255 N.W.2d 517 (1977).

885.12 Coercing witnesses before officers and boards.
If any person, without reasonable excuse, fails to attend as a
witness, or to testify as lawfully required before any arbitrator,
coroner, medical examiner, board, commission, commissioner,
examiner, committee, or other officer or person authorized to take
testimony, or to produce a book or paper which the person was
lawfully directed to bring, or to subscribe the person's deposition
when correctly reduced to writing, any judge of a court of record
or a circuit court commissioner in the county where the person
was obliged to attend may, upon swormn proof of the facts, issue an
attachment for the person, and unless the person shall purge the
contempt and go and testify or do such other act as required by
law, may commit the person to close confinement in the county
jail until the person shall so testify or do such act, or he discharged
according to law. The sheriff of the county shall execute the

commitment.
History: 1973 . 212; 1993 a. 486; 2001 a. 61
Cross-reference: Sees 785.06.

885.365 Recorded telephone conversation. (1) Evidence
obtained as the result of the use of voice recording equipment for
recording of telephone conversations, by way of interception of a
communication or in any other manner, shall be totally
inadmissible in the courts of this state in civil actions, except as
provided in ss. 968.28 to 968.37.

(2) Subsection (1} shall not apply where: (a) Such recording is
made in a manner other than by interception and the person whose
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conversation is being recorded is informed at that time that the
conversation is being recorded and that any evidence thereby
obtained may be used in a court of law; or such recording is made
through a recorder connector provided by the telecommunications
utility as defined in s. 196.01 (10) or a telecommunications carrier
as defined in s. 196.01 {8m) in accordance with its tariffs and
which automatically produces a distinctive recorder tone that is
repeated at intervals of approximately 15 seconds;
(b} The recording is made by a telecommunications utility as

defined ins. 196.01 {1{}, a telecommunications carrier as defined

ins. 196.01 (8my) or its officers or employees for the purpose of or
incident to the construction, maintenance, conduct or operation of
the services and facilities of such public utilities, or to the normal
use by such public utilities of the services and facilities furnished
to the public by such public utility; or

(c) The recording is made by a fire department or law
enforcement agency to determine violations of, and in the

enforcement of, 5. 941,13,
History: 1971 ¢ 40 6. 93; 1977 ¢. 173 5. 168; 1985 a 297; 1987 a. 399; 1993 a.
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Ciolde, ¥14 Wia, 24 518, 592 MW 5 387 (CL App 198390

When a deferelanl secks o istrodece other st evidinte of & cfitse commitind hy
an wnknewn fed-perion, coens sheuld emgage in e Zailiem J-8Ep analyss, Slale
v, Schaidell, 717 'r Td ZRA, S04 WLOW, B B8 [ 19)

T enception 1o (b ;l:n-ml ruly barring pdhwr e evidencs B cxpnded 1 sevsal
pssalt cases, particubirty thoas ivenbwing childmn Howewer S evidence mst shll
mesl the reqeremens of the sk arateiical fmmeeerk arroslaed in Saas
Suite v, Davsdsoem, 2000 W1 BL, 236 Wk 2d 337, 003 MW 24 o

A Vplen” in sab. (2} means a design o scheme o accomplish some particula
parpesie. Evidisce showing & plon cilablabes a Selinie prior design thal ischades the
doimg of the acti clogged Similarity of el i mol aiough 0 admet other G
rvidence, St v, Cofebll, 00T W App 196 238 Wis. Id 57, 61E MW 2d 214,

Evidancy of snmin] acis by an sogumsd IMI wire iviendad 1o chatrugi or avoid
purashmmi wee aod evidenos of “other acty”™ admizuble undet aub. (1)L bl wee
sdmiszhle o prove consciomsners of guill of ke priecipal crimival ¢harge. S v
Buaier, 2000 W App 206, I Wis 24087, 5‘.-1'-‘H'-'-'?ﬂ‘?"! .

For oitber 5015 avidonca bo be sdmissibie it must sebevamt, ot s i maer velate 10 2
Mict o peoposition that is of comequesce and have peobative vahse, The messure of
pechutive valee in assessing relevesee b5 the simifariny bebween the cherged oflerce
aid e sther @01 In @ sexuml asall case, the age of (e MIOM & iE eiporm
cendition in detarmining simi ey, Smes v. Mestan, 2001 WE App 119, 144 Wis 24
L2L. &30 W 2d T2

When ather acts evidence was erronecusly allowed. additional testinwony about that
act was not harmless error. State v. Meehan, 2001 Wi App 119.244 Wis, 2d 121.630
NOW.2d 722,

A (riaj o ruling that other acts evidence is admizsible does not forve a
defendant to enter into a Wallerman stipulation. By entering into a Wallerman
stipulation 1 prevent the admission of the other acts evidence a defendant waives the
rlght to appeal the other acta ruling. Generally there gan be ma prejudicial error G a
ruling that evidence is admissible if the evidence is not actually admitted. Stale v.
Frazk, 2003 W1 App 31, 250 Wi 24 95, 090 N,W 2d 148

& deferdad may, sulgeid o e coun’s decrstion, introdus expaon n;lp_-iﬂl;lr.:f 5]
ghrw 1hal he ur e tagks e L'l'l.ln.:h.'r trnits 0l & sevesl elfepler and i mlikely &
q,rrl' rl;lrru'ul'lnd the assaall @ Guessnn 7 e capen? will einify, sither -;l;phnrhrqr

om Bl suwrcunlisg the crime charpal, The ool may compal |
ﬂullri I mreder i & compiBory exammation condudied by b xper selecied by
dhe Atale. Se v, Davis, 2002 W1 75, E54 'Wis, 24 1, 25 HW. 21

The e asd she COUEL are B0 reguinad B agnes ) Falfrmdn sipuistion

A Wallirmen mpulation in B 2hodd ssional sl cses @ direotly conlrary o e
preaier latinade ruks oo dhe admission of odber acs evidends in child sevead aisadll
casei. The siale st poove oll ekemenls of o onme. esen dlemems te deleadant dost
not dispute. Accordingly, evidence relevant to undisputed elements is admissible.
State v. Veach, 2002 W1 114, Wis- 3 BEMNWIATI.

.(2) will not be interpreted to admit all past conduct involving an element of
mc present crime. State v. Barreaw, 2002 W1 App 198, Wis. 2d. __, 651 N.W.2d

Pautures depicting violence were offered to prove the defendant's fascination with
death sl mutilation, and that tre is undeniably provative of motive, infent, or plin
1o ot a vicious niurder, Dressler v, McCaughtery, 238 F.3d 908 (2001).

904.05 Methods of proving character. (1) REPUTATION OR
oepton. In all cases in which evidence of character or a trait of
character of a person is admissible, proof may be made by
testimony as to reputation or by testimony in the form of an
opinion. On cross—examination, inquiry is allowable into relevant
specific instances of conduct.

(2) SPECIFIC INSTANCES OF CONDUCT. In cases in which
character or a trait of character of a person is an essential element
of a charge, claim, or defense, proof may also be made of specific

instances ofthe person's conduct.

Higtoryi Sup.C, Order, 59 Wis. 2d R1, RR0 (1973); 1991, 32.

A, detective's opinion of a drug addict’s reputation for tuth and veracity did not
qualify to prove reputation in the community because it was based i 12 varying
opinions of persons who knew the addict, from which a community reputation could
not be ascertained. Edwards v, State, 49 Wis. 2d 105,181 N.W.2d 383 (1570).

When a defendant's character evndence is by expcn opinion and the prosesigmn’s
attack ON the basin of the opinion & answered evasively ar equivacaily, then the trial
court tay allow the prosecution to present evidence of specific incidents of conduct.
King v, State, 75 Wis. 2d 26,248 M. W.2d 458 (1977},

Self-defense—priar acts of the victim. 1974 WLR 266.

904.06 Habit; routine practice. {1} AbmissiBiLiTy. Except as
provided in s. $72.11 (2), evidence of the habit of a person or of
the routine practice of an organization, whether corroborated or
not and regardless of the presence of eyewitnesses, is relevant to
prove that the conduct of the person or organization on a particular
occasion was in conformity with the hahit or routine practice.

(2) METHOD OF PROOF. Habit or routine practice may be proved
by testimony in the form of an opinion or by specific Instances of
conduct sufficient in number to warrant a finding that the habit
existed or that the practice was routine.

Hibsry: Sup. DL Oiider, 55 Wi 2AR1, REI (1973 1574 . 184

Although a specilic msunce of conduot cocwrs only oeon, ihe evidonce say be
admisshlr wnder jub. (7). Fresch v. Sorano, 74 Wis 2d 360, 247 W1 132 (1976,

Lisg of specific m T | af. Bwie . Evaim, (37 Wi, 3 46
522 N.W.2d 534 (Tt App. 1994).

Habit evidence must be dlstlngulshed from character evidence. Character is a
generahzed description of a person's disposition o1 of the disposition In respect to a
general trait. Habit is mare specific denotmg oneg’s reyalar response to a repeated
situation. However, habit need not be “szmi—muilerhalic” or “virfually umsianscices.
Steinberg v. Arcilla, 194 Wis. 2d 759, 535 N.W.2d 444{Ct. App. 1995).
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906.1F1  Mude and order of interragation and presentation.
006,12 Writing used to refresh memory.

906,13 Prior staternents Of @limnaiie,

906.14  Calling and interrogation of witnesses by judge.
96.15  Exclusionef withesses.

NOTE: Extensive comments by ths Judicial Council Committee and the Fed-
eral Advisary Committee mre printed With chs, 901 1 911in 59 Wis. 2d, The
vourt did mig adopt the comments but aidered them printed with the ruler for
information purposes.

906.01 General rule of competency. Eveiy person is com-
petent to be a witness except as provided hy ss. 885.16 and 885.17
or as otherwise provided in these mles.

History: Sog, C1, Dhrdes, 59 W Td RE, REST (1975}

The "bestevidence rale™ requires preduction of a writing lo prove its contents.
Thars i v cornpaabhe “Dener eodomes ruly S redpiine. T producsnn of en tem
ratheer fhan inslisioeyy ghout the wom. Yok w Sieie, 3% Wis, D 5340, 173 W 2 692
{1500

The trial court may not declare a witness incompetent to testify, except as provided
inthis sectien. A wilieis"s credibility 1s determined by the fact finder. State v. Has-
son, 149 Wis, 2d474.439 N.W.2d 133 (Ct. App. 1980).

906.02 Lack of personal knowledge. A witness may not
testify to a matter unless evidence is introduced sufficient to sup-
port a finding that the witness has personal knowledge of the mat-
ter. Evidence to prove personal knowledge may, but need not,
consist of the testimony of the witness. This rule is subject to the
provisions of s. 907.03 relating to opinion testimony by expert
witnesses.

History: %ug. Cr Chrder, 5% Wis. 2d B, RS0 {1 973); 1991a.32.

The chain of custody to liems taken Buin the defendant’s motel room was property
established although a police departinent laboratory chemist who examined the rune
was Nnot present to testify when uncontroverted proof showed that the condition of the
exhibits had not been altered by the chemist’s examination, there was no unexplained
or missing link as to who had had custody, and the items were in substantiaily the
same condition el U Hime of the chemist's examination as when taken [rarm defen-
gdant’s rootn. Stale v, MeCarte, 47 W 2d TEL, 17T MO ELS (197,

A chailenge to the admissibility of boots on the greund that the vietim: did not prop-
erly identify them was deveid of merit. s it was stipulated that the child said they
“contfd he' the= Ones she saw. Her lack of certitude did not hude admissibility, but
went to the weight the jury should give to her testimony. Howland v. State. 51 Wis.
24 162, 1B& H. W24 319 {1971).

906.03 Oath or affirmation. (1) Before testifying, every
witness shall be required to declare that the witness w=ill testify
truthfully, hy oath or affirmation administered in a form calculated
to awaken the witness's conscience and impress the witness's
mind with the witness's duty to do so

(2) The oath may be administered substantially in the follow-
ing form: Do ymu solemnly swear that the testimony you shall give
in this matter shall he the truth, the whole truth and nothing hut the
truth, so help you God.

(3) Every person who shall declare that the person has consci-
entious seruples against taking the oath, or swearing in the usual
form, shall make a solerzn declaration or affirmation, which may
be in the following form: Do you solemnly, sincerely and truly
declare and affirm that the testimony you shall give in this matter
shall be the truth, the whole tmzth and nothing hut the ticit and this
you do under the pains and penalties of perjury

(4) The assent to the oath or affirmation by the person making
it may be manifested hw the uplifted hand.

History: Sup. €1, Jirder, 50 W Td BI, B161 (1973); 1991 a.32.

A witness rho is a young child uzzd not be formally swom o imes1 the oath or
affirmation requirement. State v. Hanson, 149 Wis, 2d 474, 439 N.W.2d 133 (10Ed )

906.04 Interpreters. An interpreter is subject to the provi-
sions ofchs. 901 to 911 relating to qualification as an expert and

the administration of an oath or affirmation that the interpreter will
make a tnz= translation.
History: S, ©b Chnder, 59 Wi 30 B RIGZ (1575 1981 c. 390; 1991 a. 32,

906.05 Competency of judge as witness. Thejudge pre-
siding at the trial may not testify in that trial as a witness. NO
objection need be made in order to preserve the point.

History: Sug C1 O, 55 Wai 3d BRI R1E3 (19735

A padie who cazefully oonadered e rardorited recomd aad her recollection of o
previou emssedng imvialviag the defEndot, did et impermissibly sy, Soaee v
Meeks, 20T W App £, 251 Win, 2d 61, &1 MW 426

906.06 Competency of juror as witness. (1) AT THE
TRiaL. A member of the jury may not testify as a witness before
thatjury in the trial of the case in which the member is sitting as
ajuror. Ifthejuror is called so to testify, the opposing party shall
be afforded an opportunity to object out of the presence of the jury.

(2) INQUIRY INTO VALIDITY OF VERDICT OR INDICTMENT. Upon
an inquiry into the validity of a verdict or indictment, ajuror may
not testify as to any matter or statement occurting during the
course ofthejury's deliberations or to the effect of anything upon
thejuror's or any otherjuror's mind or emotions & influencing the
juror to assent to or dissent from the verdict or indictment or con-
cerning the juror's mental processes in connection therewith,
except that ajuror may testify on the question whether extraneous
prejudicial infonnation was improperly brought to the jury's
attention or whether any outside influence was improperly
brought to bear upon anyjuror. Nor may the juror's affidavit or
cvidence of znry statement by the juror concerning a matter ahout

which the juror would be precluded from testifying be received.

History: Sup. Ct. Order, 39 W MR, RILS {1971 1991 a.32.

enlicl irmpeachinenl rojudEs Bodencs thal 82 | eomeleniC ) shitws Sulmdn v
grivuadd ST el 10 DeerTunm U seenbat; and 3 shows resuling preiadice. Iminessch
=ient ol o werd ezl o, paror affhdasdis or vty 15 deguse. A o HoL Wl
my v Lanesil Man it Cio |08 Wis. 2d 734, 324 H.OW3d 86 (19E2)

There wiis probalde prepdice when the quesien of & depraved mind was ceniral
sl @ Ly w10 Lhe gy roen wilh 8 distienary defmition of “depraved ™ wban
o w ol S v O, 1L Wis, 24 891, 531 MW 2 619 401 App, 19E3)

A cenviziion wes reversed whare extrancous informadion impeaperty broughi o
thejury's atention raised = reasenable possibility that error had prajdicial effect on
the hypothetical average jury. State v. Poh, 116 Wis. 2d 510, 343 MW 3 {6 | |534)

Evidenceof & juror's racially—prejudiced remark during jury deliberations wes not
prprimt umdks s, (21 State v, Shilicutt, 100 W5, B TER, 150 WA 686 [ Hada),

It amy jury trial, reaterial prejudice an the pan of any jurcr impairs the right tu a
jury trial. That prejudicial matenal was broughtto only o furor’s attention and waa
not communicatedin sy other jurors is irrelevant to determining whether thaf infor-
mation was “improperly brought to thejury's attention' under sub. {2). Castenada
v. Pederson, 185 Wis, 2d 200, 318 N.W.2d 246 (1994), State v. Messelt, 185 Wis. 24
255, 5hE MWD 232 (1994,

Extrapeous informaticn is information, other than the general wisdom thar a juroy
is expected to possess, that a juror obtains from a non—¢videntiary source. Ajumr
who consciously brings non—evidentiary objects to show the other jurors improperly
brings extranenus information before the jury, State v, Eison, 188 Wis. 2d 298, 525
N W2 91 ("t Asn 1904)

s, {7 | oy et Wi Hhe tositesaey of @ juser reganding chrisil @mom in & vesd 1
A wriman vergict ned reflecting it jory"s ol decison miry be inpeschal by showoning
iri o trmaely marser and berpoad & neraosalbile dous thin 2l ferors a9 B agreermand thal
an erTow weps macke, Siaie v Willigisene, 190 Wi 3 &7, 556 MW 2 144 0 App
1995y,

An arabiical framewerk o be used W Jetermming wWhlker 4w bial on the
prvarsis of prapelics dus fo cxtraneoid jinod iREELDA B sallived See v Eoon,
19 Wi, 2 1ol &35 MW R TAR (19E)

hirsxs meary rely ma their comaon senie asd Tile experiznce during deliberataons,
ircfuding e peniieg that a jerer may dave on @ pamoulir ssfijecr Thi o jusorwes
phurmacisi did pot make his knowdod pe sbeiil the parscular M of & drog eatmine-
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s irdarmatio et 10 Inipairy wrder sub, (31 Siate v Heikemper, 196 Wie, 2d
IH, 1 W S6T 00 App 19980

This exmasese: rfarialion sxcepmon ender sab (2112 a0k lemihed w facrosd infor-
b il dlso inclsdes begal nloereadion obrgnsd cses the procssding. S
WUl 200 Wis. 2d 11K, S48 M.W24 522 (00 App. 1956)

Cremierally, e 20l dren punen aet eolipeteal 10 ey 10 B wiidther exininsols
infimrredtien wis cofaderad. Eaoopt whin ueor beis goes 0o 8 Ml s sach
15 relipgEd evHmer |;||'_|.'rr\r pErerpEeas 18 nol compolenl e faafier leow maialakca,
prvd canand ferm the basis for graving 2 new trial, Anadessos v, Busct Coonly, 207
Wi, I SRS, 558 MW 2d é%6 (Cr App. 1995)

Fhe tniad court, aned ned the delendant or the Sefardant s atiormey, is permitied o
questiona juror directly at a bearing regarding juror bias. Tl trial court’s discretion
in submitting questions suggested by the defendant is imited, but the failure to submit
questions is subject to harmless error evaluation. State v. Delgado, 215 Wis. 211 16,
$72 N.W.22 479 {Ct. App. 1997}

It wam reasonabrle to refuse to elluw a former member of the jury from festifying
25 awitness in Bae spme case. Broadhead v. State Famm Mutual Inserance Co. 217
Wis. 2d 231, 579 MW 3 Tal {(Ct App. 1998).

For a juror to he competent to testify regarding extraisius information brought to
the jury willdn the sub. (2) exception, the information rres! he potentially prejudicial,
which it may he ifit conceivably relates to a central issue of the trial. After determin-
ing Whether testimonv is coir@€tene under sub. (2), the court must find clear. satisfac-
Ly, il COiry IO el et T e wi ol RSN o s 1 DR ree s A1 heged, and
L e, imres ] hesn e il whether poc pad i il e regquInnp reversal enlss S
v, Brossimifield, 233 Wi Td 465, SES MW 20 225 (190

Thert it fe bright line rule seganding the lire lag Belwetn e reim o0 @ vedio
anid when evilenie of a clerical ersor i @ werdiel e e obaaned o b2 rendased
msufficiently Irsstworihy Cince Engineering, Inc. v. Szyjewski, 2002 WT App 104,
254 Wis. 2d 743. 648 N, W.2d 487,

Froof beyomd s reasonabibe doul 1o impessh 8 ol jury ol may b supphed by
shosing iha: five—swis of the jerons agres thai the reporiad verdict = in oo and
agren o T pormected verdic, provided sech of i hese jemom was g pan of e onyisad
group in rvorof the verdict. This appressh mees tse “all of (ke jren”™ requinomest
i WlWanaerve, Grrice Enpingerimg. Ing. v Srypewsid, 2000 W App 104, 23 Wia, 2d
43, 8 WOWId 48T

906.07 Who may impeach. The credibility ol a wimess may
be attacked by any party, inclading the party calling the wilness,
History: Sup. CL Ceder, 59 Wis, 2d R RIS [1973); 194 & 12

906,08 Evidence of character and conduct of witness.
{1} Crmiom AKD REFUTATION EVIDERCE OF CHARACTER. Excopt as
provided mos. STL1E (2}, the crediblity of 8 wilmess may he
artacked of supported by evidence in the Form of epatation or
npin‘ium. bt :.'uhj:r_: in the Enllowing linmtaisons:

(a} The evidence may refer onby 1o character for trethfolness
or uriruthfulmess,

(b Except with respect b an accused who 1estifies 1o his or ber
own behalf, evidence of truthful characier is ndmissible only after
the character of the witness for tnathfulness has been attackee by
opimicn of reputstion evidence or atheraise,

{2} SPECIFIC INSTAMCES OF COMDUCT, Specific instances of the
comdact of a witness, for the purpase of attackng or supporting the
witness's eredibality, other than a eeeviction of a criing of an adju-
dication of delinguency a5 provided in s 2609, may mot be
proved by eringie evidence. They may, howsever, sulbject 1o 5,
9TE R (2], if probative of tnathfulness or uniruthfulness and not
rernale i tme, be tiguired nee on cross-examinglion of the wit-
neEss ar on cross—expmanation of o wilpess who Estifies to his or
her eharacter for truthfulness or apireihfoiness.

{3} TESTIMGNY BY ACCUSED OR OTHER WiTHESsES. The giving
of sestimoeny, whether by an accuased or by any other witness, does
nisl aperate i d wiver of the privilege ngaimst self-inerimination
when examined with respect te mafers whach refate coly to credi-
balvre.

Hli"-_r; Swp. 1, Owder, 59 Wis, 24 R, RITHQI9T3% 1975 ¢, 184, 4310; 1990 o
b LR b2 o

The wial cour commined plain ermor by pdsiitieg exinmec mpeEscbing weEimen
o & coliuternl ssum. BcCTelland v Stab, B4 Wis, 24 145, 38T W 2d 343 (19T

When credibiliny of @ whiness was 3 cricel Beee, excluson ol evidence offered

under sub. (1} was grounds for discretionary reversal. State v. Cayler, 110 Wis, 2d
L5 32T MW 3 662 (1983).

Impeachment of an accused by exirinsic evidence on a coliateral matter was harm-
less error, State v. Sonnenberg, 117 Wis. 2d 159,344 N.W.2d 95 (1984).

Absent an attack on credibility, a complainant’s testimony that she had not initiated
a civil action for damages was inadmissible when used 1o holster eredibitity. Stale
v. Johnson, 149 Wis, 2d 418,439 N.W.2d 12111 %84, vonfimmed, 153 Wis, 2d 121,
445 N.W.2d R45 {19940,

Allegations of professional miscenduct against the prosecution’s psychiatric
expert initially referred to the prosesutos’s office but immediately ransferred to @
special prosecitor for investigation and possible criminal proceedings were properly
excluded as a subject of cress examination of the expert due te & lack of logical con-
nection between the expert and the prosecutor necessary to suggest bias. State v
Lindh, 161 Wi, 23 324, 468 N.W.2d 168 (1991}

Whether a wimisa’s credibility has been sufficiently attacked In constitute an
attack on the witness's characrer iz truthfulness permitting rehabilitating character
testymony is a discretionary decision. State v. Anderson, 163 Wis, 2d 342. 471
MOWIAITHCE App L9910,

NO witness, expert or otherwise, should be permitted to give an opinion thal
another menially and physically competent witness is telling the truth. [t was
improper Bz a prosecutortin repeatedly inquire of a defendant whether other wit-
nesses were mistaken in their testimony. State v. Kuehl, 199 W74, 2d 143, 545 N.W.2d
840 {Ct. App. 1995).

Evmlefs Dl @8 éaperl in L mechol mapracho: ool was named 16 o deleidasl
n & gEparale malpriclice: acthos wils Hadsisible o7 Bnpedchinem purpeses e
this dtien beiute o dal not el [gEL on e eapert s chidiiesser e irathlubees.
Mowalike v Delerkoh, 500 Wis Id 487, 540 MWL 256 000 &pp, 18]

Charactr pvidence may be allowed wnder sab, (1) (B9 bosd on ahiscks on the wat-
eSS s g harmcner made Ln opering simanents. s legaiioms of pangle msmnos of fils-
heoed cerm imply & characs for minehfubess. The sicl on the witress mos b
an aseriien thev e wiiness 15 3 leor poneraly. Stan v Eupemio, 219 Wis 24 591,
570 MWW dl2 [ |S9E)

Iz wis apprroprio: for dn eapert oo estify o dee ssnire of willisiaes” cogeilive dis-
abilite=s wivd how thoae meelal mipaErerils allemed the wilfitsess abdfy o 12y
o el parvacad i Sact il the coperts sl w AL e Wt incapalile
ol bying veelewed the role thal o witheid i6 Pl permilied 10 Shpres: s opiteon o0
whether iy plipaally asd nontally compelent Wiltes o Klliag the Futh. Suie
v, Tutlewaki, 231 Ve 1 179 615 WW 2 56l | 1969).

Fvideni thil 4 'wiines bolimgs b dn angdaivdlid, such a8 & stroci gang, w ddii-
wihle m impodich e wepinesa's eali Rry shorering baics, Swate v, Lomg, 1000 W]
App |18, T84 Wia, 3d 654, 64T W W I BEAL

906.09 Impeachment by evidence of conviction of
crime or adjudication of delinquency. {1} GENERAL RULE.
For the purpose of attacking the credibility ofa witness, evidence
that the witness has been convicted of a crime or adjudicated
delinquent is admissible. The party cross—examining the witness
is not concluded by the witness's answer.

(@Excrusion. Evidence of a conviction of a crime or an
adjudication of delinquency may be excluded if its probative
value is substantially outweighed by the danger of unfair preju-
dice.

(3) ADMIESEILITY OF CONVICTIONOR ADIUDICATION. No gues.
tion inquiring with respect to a conviction of a crime or an adju-
dication of delinquency, nor introduction ofevidence with respect
thereto, shail he permitted until the judge determines pursuant to
5. 901.04 whether the evidence should be excluded.

(5) PenDENCY OF APPEAL. The pendency of an appeal there-
from does not render evidence of a conviction or a delinquency
adjudication inadmissible. Evidence of the pendency of an appeal
is admissible.

History: Sup O Oegler, 559 W I RI, RITE {1973 1991 2.32; 1995a.77.

Thissection appliesto buth civil and criminal actions. I aplaintiff is asked by his
uaT atterney whether be has ever been convicted of a crime, he can he asked an
cross-examination as o the number of times. Underwood v. Strasser, 48 Wis. 2d 568.
JA0 M W24 631 {19705,

1t "was NOt exrur fu give an indrpctas as Lo prior convictionsaffect on credibility
when the prior case was a misdemeanor, McKissick v. Slate, 49 Wis, Zd 537. 182
N.W.2d 252 (1971,

When & defendant’s answers On direct examination with respect to the number of
hies prior convicnany wise inscosnme of mcomplee, the comesl and complein Bicia
o] e begaighs o on eroes -examingson, dummg which F iz permisshl o mention
thee rimez by nama is pedes e msere thal the wiiness endersands tha partiqular son-
ViZlion Bedng refiemad 1. Nicholss v. Sawe, &5 Wis, 2d G873, 1B M2 1111971

FrofTerad evidenes thal a witress had besa oonvicred of drinking offenses 13 tmes
i e las B9 s eold be rejecied as imarial if the ey idoncs did nos affect b
coedisdliny. Barrem v Sune, 35 Wis Dd s, 158 NOWEA 30 {1572

Whes 1he deTersdant in g tipe cise deaisd the Soident in an aaiies rpe case masd
m juvidiile Coir, impeschimenl ey idstos G palice olfiom thn the deledam bad
alrmimed Ue: iz liet 51 the B s nol basred by b (£). Saeford v Bane, 76 Wis
24 7L, 250 WUOWLI B (1977

When p wilrews tnehully acknewl alges 8 prioe comviclion, inguiry inkd e siluse
of Ibe covviglion sy mok bo made. Wisth « r, A1 Win 2 Al B 304
AR

& defemdant’s I prier conmvictioms. for burglary wee aimissile o prove inkent
usa gloves, a long pockat knife, a crowbar, and a pillow case as burglarious woois,
Vanlue v. Swie, 96 Wis. 2d 81, 291 F.'W.2d 467 ¢(1980).

Cross—examination ON prior conviowams without the trial court's threshold deter-
mination under sub. (3) was prejudicial, Gyrion v. Bauer, 13%6Wis. 2d 434, 393
N.W.2d 107 (Ct. App. 1986).

An accepted guilty plea esiglilines a “conviction” for purposes of impeachment
ureder mili, (1), State v. Trodean, 15T Wi Id 51, 253 MW 2 363 (1L App. 1990).

An expunged conviction is N0t admiszible to attack witness credibility. State v.
Anderson. 160 Wis, 2d 435, 466 W.W.1d 681 (Ct. App. 1991},

Whether to admit evidence of prior convictions for impeachment parposes
rerpetnis consideration alt 1) the tapse of time since s conviction: 2) the rehabilita-
tion of the person convicted; 3) the gravity of the crime; and 4) the invalvement of
dishonesty in the crime. Ifallowed, the existence and number of convictions may he
admitted, but 1k nature ofthe convictions may not he discussed. State v. Smith, 203
Wis. 2d 288. 553 N.W.2d 824 {Ct. App. 1990}
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Evilshice thil Sagaassd & Wiined's priog Ll semenoes ard @ he okl s lser o
pmal conssrpenses from cosfessing i the o 18 QUEFTOR wils pIogerty sdimines
Staly v, Scott, O W App 51, 234 W 2 119, 606 MW 2d 753

50610 Religows beliefs or n,plnlnna.. Evidernce ol the
beliefs or cpinians of & witness on matters of religion @ not adomis-
sable for the purpade of showing that by feason of thetr ranare the
witness's credibility is impabned of entharcsd.

MErary! Sop. D Oedes, 30 W, Jd B, RIS 1500 1997 2 32

B0E.11  Mode and order of interrogation and presenta-
tion. (1) CowtroL oy moGe The judpe shall exervise renson-
able control over the mode and order of intermopating witnesses
and presenting evidence so as o de all ol he following:

(a) Make the inlermogation and preseneation effective for the
ascertadiment of the trath,

(b)) Avoid needless consumption of bme.

(e} Protect wimnesses [rom hasassment of undog embarrass
menl.

(2] SCOPE OF CROSS-ENAMINATION, A Wilncss may be Cross-
exdmned on any maner relevant 10 Ay lasie i the case, mchading
credibiling. In the intzrests of justice, the judge may fimit cross
examinabion with respect to matiers nod Estfied o on direct

cxdmmrinalion.

|:3] Leammc guettions. Leading questions shoald oot be
used on the dinset examination of 8 wilness except as way be peg-
cagary o develop the witmess's westimony,  Ordinarily leading
questions showld be permitted on cross-eaaymination,  In cioal
cases, @ party is eotnded i call an adverse party or witness (dengi-
fied with the adverae party and interrogate by beading questions,

liBoeryt Sop. Co Ovder, 59 Wi, 3d R RS2 (1975 1990 m. 35 1990 = RS

A quesiion i nol ledng i§ 0 mercly sagiesty 8 Sulips® mithe Uh o Bpetific fewer
that may g b trus, Hichs v, Siaig, 47 1 3R, 176 WO T 3RS (10T

It in e o @ il Cour (0 pewric] Covas-examinaton of @ aocomplee who was
arsmier Emvrreanity, B che foiichon wall nod bes reversed A e srmar was hirmiless
Bialg w Schenk, 53 Wi 1 327, 10 MU DA 16§ 19T2)

A defendasy whio edes in Bis gwn babadd may b roeslled far lunher cress—ex-
aimenaliom 16 by & Feinddbon for enposchimien. Evadence thil On & prior oooasion
far defendami did nof welr jlissey sl That he Bad & gus selir 1o Utan described by
far compianan! waz sdmuanhle when i conirmdicied e defemlant's cadier 1500
moty, Parharm w Siave, 83 Win 24 455 107 MW 3d 33 4 1571

A frial judge donld nof dirike the eslire levinsiry oF L defesse witaess Sor refuml
o argwer quesiiomrs beanng on s omdbnity whath had e g do with jpaill or B
cemee of defemdam. Siate v Moreoor, S Wis, 28 AE0, S MW R Do 103

A trial padge's alrmosinons i en capert witnsis i mor give U appearnoe o Judi
el pamaanship requring 2 new tial, Feeples v Sasgent, 77 Wis 2d 611, 253
W 210 19T

The extesl oof, nasner, amd nght of mmadllple cross-snaminaions by Sfemem oon-
sl epramling the eptc ety can be costroliad by the il coert. Hockgoesel v 5an
Felipga, T8 Wi, 2d 70, 253 MW 3d S5& (1977)

A defendaim s a0 right i be etyvely represamed mosoun boch by hamse H o hes-
el pal oy ctursel Moose v, Sone, B] W, 2d 2E5, 205 MW 540 {1 FTEL

Leading questinas were prigerty used In wfeesh o wilness memary. Josdas v
Srave, 93 ANs 2d 40 2ET NI S0 {FRAD)

By testifymg to his actions on the day a murder was committed, fhe defendant
waived the self-incrimination privilege ON cross-exarmination au (o previous actions
reasonebly related to the direct examination. Neely v, State, 7 Wis. 2d 38, 292
N.W2d 859 (19893,

The usa of leading questions in direct examination of a child is discussed. State
+. Barmes, 203 Wis. 2d 132. 552 N.W.24 857 (Ct. App. 1996).

A chagt prepared by the prosecutor during s tmal, in thejury's presence, 1o catego-
tire testimony was 1ot @ summary under s, Y10.06 but wis a “pedagnpseal device™
admissible within e cour’s discretion under this section.  State w. Olson, 217 Wis,
2d 730,579 N.W.2d 802 {CL App. 1998),

The rule of completeness for orat statements is encompassed within this section.
A party’s use of an cut~of-court statement to Show an inconsistency doer aot auto-
maticaily give the opposing party the right to introduce the whole statement. Under
the rule of completeness, the cornhas discretion 1 admit only those staternents nec-
essary s provide comext and peevenl distortion. Stale v. Eugenio, 219 Wis. 2d 391,
579 N.W.2d 642 (1998).

There wan nn misuse of discretion in allowing a 3-year old child witness to sitan
her grandmaother’s lap while testifying regarding an alleged s=iual assault, The rmal
caurt s the power to alter iinrtrsom procedures in order o protect the emotional
well-being of a chibd witness and is not required to determine that 2 child is unable
to testify unless accommodations are provided. State v. Shanks, 2002 W1 App 93,
254 Wig, 2d 600,644 N.W.2d 275,

While sufly, (1) provides the circuit court with bread discretion in its controf over
the presentation of evidence &t trial. that discretion is not unfettered and inis2 give
way when the exercise of discretion rens afoul of other statutory provisions that are
not discretionary. State v. Smith, 2002 W App }18. 254 Wis, 2d 654,648 N.W.2d
15,

906.12 Writing used to refresh memory. If a witness uses
a writing to refresh the witness’s memory for the purpose of testi-
fying, either before or while testifying, an adverse party is entitled
to have it produced at the hearing, to inspect it. to cross—examine
the witness thereon, and to introduce in evidence those portions
which relate to the testimony of the witness. If it is claimed that
the writing contains matters not related to the subject matter of the
testimony, the judge shall examine the writing in camera. excise
any portions not so related, and order delivery of the remainder to
the party entitled thereto. Any portion withheld over objections
shall be preserved and made available to the appellate court in the
event of an appeal. If a wrizing is not produced or delivered pur-
suant to order under this rule, the judge shall make any order jus-
tice requires, except that in criminal cases when the prosecution
elects not to comply, the order shall be one striking the testimony
or, if the judge in the judge's discretion determines that the inter-

ests ofjustice so require, declaring a mistrial.
History: Huga. Tl Oedier, 20 Wik, 24 R 1, K152 {1%71); 1991 2.32.

906.13 Prior statements Ofwitnesses. (1) Exasimimn
WITNESS CONCERNING PRIOR STATEMENT. In examining a witness
concerning a prior statement made by the witness, whether written
or not, the statement need not be shown or its contents disclosed
to the witness at that time, but on request the same shall be shown
or disclosed to opposing counsel upon the completion of that part
of the cxamination.

(2) ExTRINSIC EVIDENCE OF PRIOR INCONSISTENT STATEMENT OF
AwiTNESS. (a) Extrinsic evidence of a prior inconsistent statement
by a witness is not admissible unless any of the following is appli-
cable:

1. The witness was so examined while testifying asto give the
witness an opportunity to explain or to deny the statement.

2. The witness has not been excused from giving further testi-

mony in the action.

3. The interests ofjustice otherwise require.

(b) Paragraph (a) does not apply to admissions of a party--op-
poncnt as defined in s. 908.01 (4) (b}.

History: Sup, Ct. Order, 59 Wis. 2d B1L 197 {15715 1991 a, 32; 1999 4. 85,

A witness for the defense could be inpeached by prior ifssisisisieid statements to
the district attomey even though made in the course off plea bargaining as ¢ arelated
offense. Taylor v. State, 52 Wis, 2d 453, 190 N.W.2d 208 {1971).

A smemen by a defendanl, wmi admissitle = pan of ho preseculion’s gase
bergine I s faken witeut e presence of the defndan s oounsel. oy b ised
1 e R AT e for e peaciiment if S ot = msrsorthy, Wold © Saie,
ETWARE 2 Jed, 20H NUW3 JED (157X

A bright line test for determining whether a defendant's prior inconsistent state-
ment is admissible for impeachment is whether il was compelled. State v. Pickett, 150
Wis, 2d 720, 442 N.W.24 509 (Ct. App. 1989).

This section ik applicable in criminal cases. 4 defense investigator’s reports of wit-
ness interviews are statements under Sub. (1) but only must be disclosed if defense
counse! hasexaniined the wimess concerning the staternents made to the investigator.
State v. Hereford, 195 Wis. 2d 1054,537 %2 62 (Ct. App. 1995).

A prior inconsistent staternent is admissibleunder Sub.¢2) without first confront-
ing the witness with that statement. Under su. (2) fai 2. and 3, emlsinsal evidence
of prior inconsistent statements is admissible if the wimess has not been excused from
giving further testimony in the case, er if the interest of justice ctherwise requires its
admission. $tate v, Smith, 2002 W1 App 118, 254 Wis. 2d 654,648 N.W.2d 15,

906.14 Calling and interrogation of witnesses by
judge. (1) CaLLing BY JUDGE The judge may, on the judge's
own motion or at the suggestion of a party, call witnesses, and all
parties are entitled to eross—examine witnesses thus called.

(2) INTERROGATION BY JUDGE. The judge may interrogate wit-
nesses, whether called by the judge or by a party.

(3)oBiEcTIONS. Objections to the calling of witnesses by the
judge or to interrogation hy the judge may be made at the time or
at the next available oppertunity when the jury is not present.

History: Sep. C1, Oider, 5% Wis Id R, R200 (F971); 1991 .32,
A trial fudge’s elicitation of trial testiznony is inproper if the cumulative effect of

thz judge’s questioning and direction of the course of the wial has a substantizl preju-
dicial effect on tire jury. Schuitz . State, 82 Wis. 2d 737,264 N.W.2d 245 {1973}

906.15 Exclusion of witnesses. (1) At the request of a
party, the judge or a circuit court commissioner shall order wit-
nesses cxcluded so that they cannot hear the testimony of other
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witnesses. The iudge or circuit court commissioner mav also
make the order of his or her own motion.

{2) Subsection ') does pot authorize exclusion of any of the
following:

(@) A party who is a natural person.

{b) An officer or employee of a party which is not a natural per-
son designated as its representative by its attorney.

{€) A parson Whose presenpe is ST by 2 party 10 be essential
to the presentation of the party's cause.

(d) A victim, as defined in s. 950.02 {4}, in & criminal case or
avictim, as defined in s. 938.02(20m), in a delinquency proceed-

ing under ch. 938. unless the judne or circuit court commissioner
finds that exclusion of the victim is necessary to provide a fair trial
for the defendant or a fair fact—finding hearing for the juvenile.
The presence of a victim during the testimony o f other witnesses
may not by itself be a basis for a finding that exclusion of the vic-
tim is necessary to provide a fair trial for the defendant or a fair
fact—finding hearing for the juvenile.

(3) Thejudge or circuitcourt commissioner may direct that all
excluded and non-excluded witnesses be kept separate until
called and may prevent them from communicating with one
another until they have been examined or the hearing is ended.

Y] - . - . .
S RN G, C1. Orer, 59 Wis, 24 R, RIO2 (1973); 1990 a 32; 1997 2 181;
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CHAPTER 907
EVIDENCE — OPINIONS AND EXPERT TESTIMONY

907.01  Opinion testimony by lay witnesses.
907.02  Testimony by experts.

907.01  Buses of opinion testimony by expents.
907.64 Opinion on ullimi e

407,05  Disclosure of facts or data underlying ¢xpert opinion.
907.06 Cuwrlappointed experts.
@It Reading of report hy espert.

ROTE: Extensive comments by the Judicial Councll Committee sl e Fed-
eral Advisory Committee mre printed with chs. 90 ta 911 in 89 Wir. 2d. The
court did rot adopt the comments but ordered them printed with the rules for
information purpars,

907.01 Opiniontestimony by lay witnesses. If the wit-
ness is not testifying as an expert, the witness’s testimony in the
farm ofopinions or inferences is limited to those opinions or infer-
ences Which are rationally based on the perception of the witness
and helpful to a ctear understanding of the witness's testimony or
the determination of a fact in issue.

History: Sup, CL Ornder, 55 Wis, 2d K1, F205 {1975 1991 o 32,

When a victim admitted injecting heroin about 72 hours before testifying, the trial
court properly denied the defendants' request that the wimess display his azm in the
presence of thejury in an atiemp!t to prove that the injection was more recent, comrestly
ruled that the Jury wa= unqualified to # determine hut thiat discovery might he
required outside of the presence of the jury before an expert compstent tojudge the
fres_;mess of the needie marks. Edwards v. State, 49 Wis. 2d 103, { 81 N.W.2d 383
(19720}

An romey. el gualified & an evpert. could testify wegarding s oates
which b wis an an, incNing spressing opmions ahout the trinsa s, b ookl
nod 1ewify 23 o what a reasonably eempeient abomey weukl of Should de in siEilar
circonsueoes. Hermig v, Ahearmn, 230 Wi, Id 149, o] MWD B8 0L App 1959

207.02 Testimony by experts. If scientific, lechnical, or
ather specinlized knowledge will asaist the trier of fact fo under-
stand the evidence or to determing a fact in issue, 3 wilness guali-
fied a5 an expent by knowledge, skill, experience, training, or
wdusatbon, may bestify thereto in the form of an opamen ar olber-
WIEE,

Histarys Sup. Co Ovder, 59 Wis Id B, B206 (19T3)

A chemis resilfving & 10 The slochel comast of Blood may 201 eatify as s e
physislogical effeet Sl e aloohod would e on the deferdamt. Staie v Baikey, 34
Wie 2 bTR, 196 MW Id &6d (19T2)

The brial eourt abesied] 3 discretion in ardenng (b defandant tn make i copet
avplahle for adverse cxamination becsise Die agresment was for the eechaepe of
gapert reporis anly v ol ol irelede adeErss EnaEH G ON ul'-r_:: r|.—_.|r|-n:l
g deferadant. Broasier Co. v Wailkesha Fomdry Co, 63 W4 3d 40k, 723 bW 2
T g

Tn o permornl mjury sctios, T ioem did ol o in p:'rrm-'llnﬁ 2 prycknlogie gpe-
cializing 7 behavierl disonlers 1o refaie 2 physiclan’s medcal Sagrasis when the
specialinl was o quikied expet. Chaalificanion of an avpes = matter nfex T .
-]:-'i i'm;;l';?rr Kanl v Ernplopers Licurangs of Waasan, 78 Wis, Jd 284, 254 W I

51997

The starsband of rormedical, edfenireee, minmeral, or nrsting care m 3 hoapi-
ta] ol mut he estaklighed by expen wstimony. Any clar agaivst 3 hospital bl
on neghigent lack of wiskon pEpiines enper imnmony, Payne v Milw, Sanstar.
e Foundation, lnc, §1 Wis 24 264, I BUW 20 5K

In tiz absence of same additional expert testimony ki support U loss, ajury may
nat infer permanent loss of earaing capacity from evidence of permanent [fairy.
Koele v. Radue, 81 Wis, 2d 583,260 N.W.2d 766 (1978)}.

Res ipss boquitur instructions may be grounded on expert testimony in a medicat
ralpractice case. Kelly v, Hartford Cas. Ins. Co, 86 Wis. 2d 129, 211 N.W.2¢ 616
[VSIE),

A hypothetical question may he based on facls not yet in gvidence, Novitzke v.
State. 92 Wis. 2d 302,284 N.W.2d %04 {1979).

It s w10 ellow pavchistic leitimumy negaeding Gacors tat cold mik
erce eve witres. kel feai ion, bet do vt alkiw 1ed] ity |¢|.'nli||j 1hes apspdiic i
ol s Swmors 1o (he facts of the case, Hampion v, Siaie, 97 Wie 28450 285 M. W24
BER {19790

A pEyohline wimsis, wistes gualdficatona. ar expert wore oicéraled, had o stioe-
linc kneswledge on wiich 10 tase an oponien aa o the accused "8 Bk of gpecific e
ta kil Sisre v, Dahen, 38 Wis 3d 725, 258 MW R (0L App. 15800

Meledical regieds as caplatived 1o the jury by 3 medical stulent were aulFaical 1o
syppaort acusvidiom, the confrontation nght was not denied. Hagenxord v. State, 100
Wik 3 45T 300G MWD 421 (1981).

Polygraphevidence is inadmissible in any erirzina! proceeding. State w. Dean, 103
‘Wis. 3¢ 228. 307 ®W.W.1d 628 (19811.

Guidelines se! for admission of testimon¥ of hypnotized witriesses ame stated. Stale
v. Armsong, 119 Wie, 2 555, 219 MW Ja}; (DA

Eoxpeer bedimmarsy roganding fingernail compasisan for idealifiation pemaoes was
admissible. State v. Shaw, 124 Wis, 2d 363,369 N.W.2d 772 (Ct. App. 1985).

Bite mark evidence presented by experts in forensic odontokogy was admissible.
State v. Stinson, 134 Wis. 2d 224.397 N.W.24 136 (Ct. App. 19861.

An expir may give opinion testimony regarding the consistency of the complain-
ant’s behavior with that of victims of e =i fype of eene only if the testimony will
ussist the fact-finder in understanding evidence er determining a fact, but the expert
is prohibited Boin testifying about the complainant’s truthfulness. Stale v. Jensea,
147 Win. 3d 2k 433 MW S BEF o 193E).

Experience. as well as techuical and academic training. is the proper basis for giv-
ing expert opinion. State v. Hollingsworth, 160 Wis. 2d 883,467 N.W.2d 555 (Ct.
App. 1991}

1 fhe stale seeks Lo introduce testimony of experts who have perscnally examined
a senual msarell victim that the victim’s behavior is ¢consistent with other victims, 2
defendant may faguest == examination of the victim by its own expert.  State v.
Maday, 179 Wiz, Jd 1, 507 W 24 165 {01 App. 1993). See also State v. Schaller.
199 Wis. 2d 23,541 N.W.2d 247 (Ct. App. 195).

Expeart opinion regarding victim recantation in domestic abuse casss is perrmissi-
bie. Statev. Bednarz, V79 Wis. 2d 460, 507 N.W.2d 168{Ct. App. 1993}

When the state inferred that a complainant sought psycholegical treatment as the
result of a ==l assault by the defendant. hut did not offer the psychological recards
or opinions of the therapist he evidence, it was not improper fer the cout to deng{the
defendantaccess 1o the records after determining that the records contained nothing
material o the fairness of the 1ial. Statev. Mainiero, 189 Wis. 2d 80,525 M. W.2d
L A 19S5

An expert miry give i ofrition sboin whether a persons babareior and chamcienis-
lics are ciaidlznl Wilh hanzrsd womsn's $ymd roma, bl may nol pree as spimss on
whether the persen had & ressonable bellet of Betng in danper ot e e of 2 parcko-
Jar incideni. Saate v. B ichasdson, 189 Wis 2d 415, 525 MW 1T C App, 100

Expert testimony | s necessary t0 establish the point of impact ofar automobile
accident. Wester v. Bruggink, 190 Wis. 24 308, 527 N.W.1d 373 (Ct. App. 1994).

Sciemific evidance is admiszibhe, rogardies of undertying scasiific peinciples, i
I i pelevont, the witses @ qualified =5 an and fhe evidkzios Wil aEsis e s
of Ter. Sune v Feors, 197 Wi 28 674, 531 MW, 2d BET (0L App. 1935

An mdigen] iy be entifled o heree the oot compel the sthendee of an expet
witnenn. [L may e erer 10 deny @ request for an expert o sexdify on e s of
supgeses isterview lechiiqes eed with & yourg child orimess if there i “particu-
brred need” for the capert Sue v Kirschbaum, 193 W 3d 11, 535 MW32d 443
(1. App. 1995}

Itemns related In drug dealing, including gang— dated items, is a subject of special-
ized xnowledge and a proper topic for testimony by qualified narcotics vfficers, State
v. Brewer, E95 Wis. 2d 295,536 N.W.2d 406 {Ct. App. 1995}

Generally expert evidence of personality dysfunction is irrelevant to the issue of
intent In a criminal trial, although it might be admissible in vety limited circum-
stances. Statev. Morgan, 195 Wis. 2d 388,536 N.W.2d 425 (Ct. App. 1995).

As with sl photographers, a video photographer's testimony that a videotape
accurately partrtys what the photographer saw 13 sulficiein foundation for admission
of the video tape, and expert testimony is not required. State v. Peterson, 222 Wis.
34 449, 588 N.W.2d 84 (Ct. App. 1998).

If s emar to exclude as irrelevant a psychologist’s testimony that the defendant
did not show any evidence of having & ieaudl disorder and that absent a sexual disor-
der a personis unlikely te molest a child because the psychologist could not say that
the absence of a sexual disorder made it impossible for the defendant to have com-
mitted the alleged act. Stale v, Richard AP. 223 Wis. 2d 777, 589 N.W.2d 674 {Ct.
App. L),

Whhen Bhe issue 8 whether expen iestimeny may bo admited, and mol whetier i
in required, 4 eour shoul neemally reoehve the expen iestimony iF the requiate cos-
hitims Bavs bein el ool The semimony will i (he mer of bt S » Walson,
1T Wik Bl 167, 595 NOW I 03 (1999 . .

A witrs's s lealisory ey limi the wimess's qualifications. & | w b
dhazerwed hemg qualified L eily sepeding (e safery of 3 prodicy wa dispeified
o tegiify ax an exper oo e we1's safety. Gioeen w. Simin & Mephera APHL Inc.
o0y W 108, 245 Wis, 2d 772, 639 N.W.2L 717,

[ the =i =i nimdues Jvnsn evideace Uriough & paychologiond eopert whe has
tezome familiar with the oo amnam! thi e N TTesmen, of Throdiph an
IrrsEesive mierview o expmination focused on the alleged seaual asmalt, B delm
dard measi bave the opporsenity o sare a peed Lo Seed Uidl evidend: Siromgh & prs-
chiodoghen] eovpen of 113 cavn a3 resquimed by Modere, B o Rizes, 3000 WE 20, 250
Wiz 2d 407, 60 MW 2d 95

A deterrsination of whether the s “retaing™ an, eepeert fur pusposes of Maday
copsral s of fall o wheer or how il has compm itcaper, AN enpe's $-
b ark Lhe eiciplaisanl’s eating therapist does not prechads (ke gapert Broe heing
“rztuirel” e For purpoies of Medgy, Staie v, Bien, J02 WY 20, 250 Wi
24 407, 630 NW.Id 99,

When an espéerl wizi perrntied 1o pewily ik o sexdal mauk sase mhag e
characiermtics of sexul asicul vietms amd the consisenoy of o characisridcs
wind those of the vicliss al 1rial, & sunding Dl et ion 10 150 expart It Fying was
nepilicieni b £ wpovaliz o el g B The IESdnony. Sae v elpadn,
2053 W App JE, 250 Wi A AER, &1 BUOW D 450,
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The admissibitity of novel scientific evidence: The current state of the Fry= test
in Warnpsing Van Domelen. 69 MLR 16 {1985

Scientific Evidencein Wisconsin: Using Reliabilityto Regulate Expert Testmony.
74 MLRLIEL,

“ate v. Dean: A compulsory process analysis of the inadmissibility of polygraph
evidence, 1984 WER 237

The psychologist us an expert witness. Gieigs, 1973 WBB No, 2.

Scientific Evidence i Wisconsin after Daubert. Blinka. Wis. Law. Nov. 1993,

The Use sl Abuse of Expert Witnesses. Brennan. Wis. Law. Qct. 1997,

907.03 Bases of opinion testimony by experts. The
facts or data in the particular case upon which an expert bases an
opinion or inference may be those perceived by or made known
to the expert at or before the hearing. Ifof a type reasonably relied
upon by experts in the particular field in ferming opinions or infer-
ences upon the subject, the facts or data need not be admissible in
evidence.

History: Sup. Cr. Order. 59 Wis. 2d R1, R208 (1973): 1991a. 32.

The trial wreri properly admitted s opinion of & qualified ekectrsul engineer

although he relied on a pamphlet o :;ecteé 10 25 inadmissible hearsay. E. D Wesley
Cpe w, Uity of Mew Bedin, 62 Wi, 1 668, 205 MW 657 (19740

A chirmprmcnor eould testify an o @ patient’s sslf—serving stalemients when those
italeremils were used to Eanm his medical opinion under sub. {4). Klingmas v
Kraschie, |15 Wis. 2d 124,339 N.W.2d 603 (Ct. App. 1983).

Thie rrial coum aved by baring expe [esliony on ingaired B sammng oapos
ity based on peverenent sirveys Hradn v, Mare, 129 Wis. 2d 447, 385 MW 227
(Ct. App. 1986).

While opinion evidence may be based upon hearsay. the underlying hearsay data
may not he admitted waless it is otherwise admissible under a hearsay exception.
State v, Weber, 174 Wis. 2d 98,496 M.W.2d 762 (Ct. App. 1993}

Although's. 907.63 alkeas i expert to base an opinion on hisissy, # does not trans-
form the telstimony into admissible evidence. The court must deie{runine erl'ier].h zr:;z
" Wy N f ® thet wni ol e B W
ST imstructicent AR Kol BELNTENED SHEGRAEF Late . wiasam, 221
Wig. 2d 167,595 N.W.2d 403 (1999).

Thissection implicitly recognizes that an esper’s ""pinionmay be based jn st on
= resuhs of seiestifie leaks or shediss that ane pot s or her e, State v, Witliams,
232 W1 58,253 Wis. 2d 99, 644 NW.2d 919,

Medical experts may rely on the reports and medical records ef others in forming
opinions that are within 1€ scope of their own euperbe. Even v, L, 2002 WI App
Ve, s 2d 64 WUW3A 305,

An evaluation of drug testing procedures, Stein, Laessig, Indriksons, 1973WLR
27.

907.04 Opinion on ultimate issue. Testimony in the form
of an opinion or inference otherwise admissible is not objection-
able because it embraces an ultimate issue to be decided by the
trier of fact.

History: Sup.Ct. Order, 59 Wis. 2d R1, R211 (1973,

907.05 Disclosure of facts or data underlying #xpert
opinion. The expert may testify in terms ofopinion or inference
and give the reasons therefor without prior disclosure of the
underlying facts or data, unless the judge requires otheiwise. The

expcrt may in any event bc required to disclose the underlying
facts or data on cross—examination.

Wioery! B o e, 55 Wis, SR, BTIT (09735 1901 m 32

907.06 Court appointed experts. {1) APPOINTMENT. The
judge may on the judge's own motion or on the motion of any
party enter an order to show cause why expert witnesses should
not be appointed, and may request the parties to submit nomina-
tions. The judge may appoint any expert witriesses agreed upon
by the parties, and may appoint witnesses of the judge's own
selection. An expert witness shall not be appointed by the judge
unless the expert witness consents to act. A witness so appointed
shall be imformed of the witness's duties by the judge in writing,
a copy of which shall be filed with the clerk, or at a conference in
which the parties shall have opportunity to participate. A witness
so appointed shall advise the parties of the witness's findings, if
any: the witness's deposition may be taken by any party; and the
witneess may be “21ed 1o sestify by the judge or any party. The wit-
ness shall be subject to cross-examination by each party, includ-
ing a party calling the expert witness as a witness.

(2) Comeensation. Expert witnesses so appointed are entitled
to reasomable compensaton i whatever sum the judge may allow,
The compensation thus fixed is payable from funds which may be
provided by law in criminal cases and cases involving just com-
pensation under ch. 32. In civil cases the compensation shall b
paid by the parties in such proportion and at such time as the judge
directs, and thereafter charged in like manner as other costs but
without the Hmitation upon expert witness fees prescribed by 5.
814.04 (2).

(3) DiscLOSURE OF arrwTHEST. In the exercise of discretion,
the judge may authorize disclosure to the jury of the fact that the
court appointed the expert witness.

_ (4) ParmES’ £xpeRTS OF 0 W SELECTIOU. Nothing in this rule
limits the parties in calling expert witnesses of their own selection.
(5) AprorTHEST 14 CRIMINAL CASES. This section shall not
apply to the appointment of experts as provided by s. 971.16.
History: Sup. Ct. Order, $9 Wis, 2d K1, B2 151973 Sup, €1 Omler, 67 Win
784; 19971 2 32.

s sub || prevems & court from compelling an exper bo Leitlify, it lngaalhy G-
b i (s e e Y A 222 o S e g e

907.07 Reading of report by expert. An expert witness
may at the trial read in evidence any report which the witness
made orjoined in making except matter therein which would not
be admissible if offered as oral testimony by the witness. Before

its use, a copy of the report shall be provided to the opponent.
Hiimsry! Sup. Ct. Order. 59 Wis. 2d RE, R219 (1973}, 1991 a 32.
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CHAPTER 908

EVIDENCE — HEARSAY

908.01  Definitions.

908.02  Hearsay r=le

908.03  earsey awcepiions; mvadability of declarat mymonerial

908.04  Heamay wweapiions; deckiveiil enavisibible defisin of ursval labiley
908.045  Hearsay eceplions; declarant snavailble.

9085  Hearsay within hearsay.

908.06  Atacking and supporting credibility of declarant.
W07  Pre@miseey exdminatog; hesasayy illomsabds

L IER L] Wadoooped slalernants of chikiren

WOTE: Extensive comments By the Judicial Caurctl Cemmities and ther Frad-
wral Adviury Commistee ane prinled with cha. 00 w 92 in 53 Wis. 34, The
cailt did wat gdape the eommenis but ordered ihem privied with the roles for
inEarmstion purpeses,

908.01 Definitions. The follewing definitions apply under

this chapter:
“statement™ writien »
ATEMENT. is fa) an oral or AS50T
thIg 3r Fb) nonverbal conduct of a persen. If it 1s intended bv the
person as am assertion.

(2) DrcLarant. A "declarant™is a person who makes a state-
ment.

(3) Hearsay. ""Hearsay"'is a statement, other than one made
by the declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.

(4) STATEMENTSWHICH ARE NOT HEARSAY. A Statement is not
hearsay if:

iald Prior statemmewe hv witness. The declarant testifies at the
trial or hearing and is =ubject to cross—examinationconcerning the
statement, and the statement is:

i. Inconsistent with the declarant's testimony, or

2. Consistent with the declarant's testimony and is offered to
rebut an express or implied charge against the declarant of recent
fabrication or improper influence or motive. or

3. One of identification of a person made soon after perceiv-
ing the person; or

(h) Admission Ay part? opponent. The statement is offered
against a party and is:

i. The party’s own statement, in either the party's individual
or a representative capacity, or

2. A statement of which the party has manifested the party's
adoption or belief in its truth, or

3. A statement by a person authorized by the party to make
a statement concerning the subject, or

4. A statement by the party's agent or servant concerning a
matter within the scope of the agent's or servant's agency or
employment, made during the existence of the relationship, or

5. A statement by a coconspirator of a party during the course

and in furtherance of the conspiracy.

History: Sep, Ot Cmber, 59 Wis, Jd BRI B2 (1973); 1991 n.31.

A wairrei’s claimed nonrecellection al a geior statement may constiiute inconsis-
l';-l_lll }%s;thony under sub. (4) () 1. State v Lenarchick, 74 Wis. 2d 425 247 N.W.2d

BV

Prior consistent statements can he introduced: |) 1o rebut an implied or express
charge that the testimony was recently fabricated or was the product of improper
motive OF nfluence; or 2) if iz testimony concerns e identification of a person and
a prior skker=en of identification =2s made svon after the perception of the the indi-
vidual. Green v. State, 75 Wis. 24 631, 210 N.W.2d 305 (1977},

When a defendant implied that the plaintiff recently fabricated a professed belief
that a centraet did not exist, a financial siatemnent that showed the plainiff's nonbelief
in the existenee of the contract was admissible under sub. (4) [x) 2. Gerner v. Vasby,
75 W 1 R0, 290 MW 2 1% 1T

Under sub. (4) (b} 4., there is no requirement that the slatzinznl pe authorized by
the employer oz pr|n<:|pal Mereurdo v. County of Milwaukes, 82 Wis, 2d 781. 264
N.W.2d 238 (1978).

Under subs, (4) 8} L., sy prioe ool -Coue] slalernésts by a party, whether 9% nut
made “against interest,” is Not hearsay. State v. Benoit, 83 Wis. 2d 389, 265 M.%W1d
298 (1978).

Sub (47 (a) 3. Epplies 10 S0 dTeals of nenhaficalion mades soen alef perteiving
ther mampect o his or her likersis i (he identificalion poocess, Mo v, Willeison
B e Bl PR, 34T WOWLEd 337 19TEL

Starerricrs umider sub. [4) (b 3 ave disomsed
T AW 2d SES (I5TEI

A robber’s [epiesmisan that a bottle contained nitroglycerine was admissible
under sub. {4} (b) 1. to prove that the robber was armed with a dangercus Weapon.
Beamon v. State, 93 Wia 28 15 86 MW I 397 1 BS0R

A prior inconsistent statement hy a witness at a eriminal trial iS admissible under
i (4) () 1. as subsizmlive evidence. Vigsl v. Slate, 96 Wis. 2d 372,291 N.W.2d
B30 [ R,

The admission ofa staternent hy a deceased cir comspiimrer did net violate the right
of confrontation and was within sy, (45 {l} 5. State v. Dorcey, 103 Wis, 2d 152.307
N.W.2d 612 (1981).

Testimony as to acorversation in which the defendant was szl of murder ml
did not deny it wam admissible under the adoptive admissions exception under sub.
(4) (h) 2. State v. Marshall, 113 Wis. 2d 643, 335 N.W.2d 612 (1983).

The stateimisit of a cocoaspiraier under sub. (4) (b1 3. may be adwsitted without
proof of the declarant’s unavailability ar a showing of partiselar indicia of reliability:
the wzain must detenmine whether circumstances exist warranting exclusion. State v,
Webster, 156 Wis. Zd 510,458 N.W.2d 373 {Ct. App. 1990).

A confession made in Spanish lo a detective who tmk notesand reperted in English
was admissible under sub. (4) (a). State v. Arroyo, 166 Wis. 2d 74.479 N.W.2d 549

LT App. W) h.zﬂ

T F|r|||
raigr t%@ cons?ducd by the trial c&;urt in d&'&%’t:nlzjrfgl wtf‘s"ég-ng'r";g'-s ‘I& con-:;:%y
under sub. (4) (b) 5. State v. Whitaker, 167 Wis. 2d 247, 451 N.W.2d 649 (Ct. App.
19525

When a gerson reliss 0N @ translator [t cormmunication, the statemnents of the trans-
lator are regraded as Ui speaker’s for hearsay purposes. State v. Patino, 177 Wis. 2d
348.502 N.W.2¢ 601 {Cs. App. 1993).

The admissibility o fone inconsistent sentence under rub. (£} (a) 1. does not bring
the declandl's entire statement within the scope of that rule. Wikrent v. Toys “R” s,
179 Wis. 2d 297,507 N.W.2d 130 (CI. App. 1993).

While polygraph tests are inadmissible. pesii—ped yragsh interwiews. found distinct
both as 1o time and content from the examination that preceded them and the state-
ineinls made therein, ere admissible. State v. Johnson, 193 Wis. 2d 382, 535 Wir. Zd
441 {Ct. App. 1995)

Therg mud be Bicls il fappor 8 ovomdle cosclikisn than & deladan bas
“pmibraced e uis" ol semeone glee's mEnement o condibon prevadent W lndimg
an sdopeive admissnn snder sch, (4) (00 3, State v, Ropers, 19 Wi 24 317, 534
HNOW T BST 00 App. EWSED

Btaleztients made by @ proseoien, o usdes sath, n s pror prosesding may e coa-
axdernl admosiend iE 1) e obin s cosvnosd [he prvar SN B orsisens with
e vt o The Liter ral 11 the sunemens are the equralest of inRimosial sune
mamie: grd 3 the incorsisleney w i i o9e wnd an meocem aaplanalion does ol
anisl.  Staie v, Canbmes—Hemandex, 214 Wi 2d 710 57F MW248 406 (D App

1997

A, ity e o N ool Do satemeni m chow an incesisEmey doss Tt 2=
maticzlly prve Lhe eqpsing paimy The rght W inmoducs tha wiok watemant. Linder
ik ale uF sornplitinesa, the sous has discrenen to pdmit only those nalemiens nec
ASENTY B [roride comeead and preves! Sakeram, SO0 v, E'.lill'ln.'. 219 ‘Wi 28 391,
TR MW I G0 (RS

Tes i @ Brior Comalzinmm siatornent under sub, (8] {a) I, ke | musl shaow
that the statesticnl predatsd (he aleged reconi fabncation and thal ibere was an
exprass or enphol I_"ﬂ%: oo Fadsrication i i, Arsies v Uascsle Sogsiaing Inc, 223
Wi, Td Ve, SHE NOW I 320 (01 App. 1K),

A Rhoaagh 5 B0T 00 al keam 3a gaperd b Base de ofanio o hearsy, 7 dees dol friss-
frerrn 1he 12stissany inin admissitde evidescr. Tee coud masl determing whien ihe
ey ing hesrsy sl reach the mer o B through roenimtim ef the &x pert, wirh
camEaing nsuclioss, and when © most be encluded pitogehen Sae v Wik,
12T Wis, 3d 1KY, 298 WO T 400 (1599,

Wies & crimmnal defendan: objects bo lesfaneimy of hs o her 20 ol courd ilemes]
ai incinaplele of AlEnPE W CroE-evamme e wiisess o sdditional pans of the
winlement, The court Swas] ke d Gmmanary drmeinaiio reesrdng comphee-
s 38 pesp e by Fugeario, .I'.l]l.lll'!.'\-lu' poniong of the defomdan ' sLssTiEnl as i
irardmissile sededy hecause S delordant ehiabst T w0 testily. Bime v Andeien,
Z30 Wia. 2d 121, G0 MU 005 (01 App. B

Thi exigenee of @ conspiracy e sub, (43 (b % must b shown by 5 prepondern
anae of ihe eeidene by (b party ofring he swemenl. Boungaly w United Sules,
HIUS5 T [l"'ll‘: ).

under sub. (4) (b) 4., a panty introducing the statement of an agent &s the admission
wf a principal need not show that the agent had authority to speak for the principal.

Horgeron w Suia, B Wis 2d 294,
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to perform the act certified, and purporting to have been issued at
the time of the act or within a reasonable time thereafter.

(13) Famuy recorps, Statements of fact conceming personal
or family history contained in famiiy Bibles, genealogies, charts,
engravings on rings, inscriptions on family portraits, engravings
on urns, crypts, or tombstones, or the like.

(14) RECORDS OF DOCUMENTS AFFECTING AN INTEREST IN PROP-
ERTY. The record of a document purporting to establish or affect
an interest in property, as proof of the content of the original
recorded document and its execution and delivery by each person
by whom it purportsto have been executed, if the record is a record
of a public office and an applicable statute authorized the record-
ing of documents of that kind in that office.

(15) STATEMENTS IN DOCUMENTS AFFECTING AN INTEREST M
PROPERTY. A statement contained in a document purporting to
establish or affect an interest in property if the matter stated was
relevant to the purpose of the document. unless dealings with the
property since the document was made have been inconsistent
with the truth of the statement or the purport of the document.

(16) BrarEMENTS N ANCIENT DOCUMENTS. Statements in a
document in existence 20 years or more whose anthenticity is
established.

(17) MARKET REPORTS. COMMERCIAL PUBLICATIONS. Market
quotations, tabulations, lists, directories, or other published com-
pilations, generalty used and relied upon by the public or by per-
sons in particular occupations.

(18) LEARNED TREATISES. A published treatise, periodical or
pamphlet o a subject of history, science or art is admissible as
tending to prove the truth of a matter stated therein if the judge
takes judicial notice, or a witness expert in the subject testifies,
that the writer of the statement in the treatise, periodical or pam-
phlet is recognized in the writer's profession or calling as an
expert in the subject.

(a) No published treatise, periodical or pamphlet constituting
a reliable authority on a subject of history, science or art may be
received in evidence, except for impeachment on cross—examina-
tion, unless the party proposing to offer such document in evi-
dence serves notice in writing upon opposing counse! at least 40
days before trial. The notice shall fully describe the document
which the party proposes to offer, giving the name of such docu-
ment, the name of the author, the date ofpublication, the name of
the publisher, and specifically designating the portion thereof to
be offered. The offering party shall deliver with the notice a copy
of the document or of the portion thereof to he offered.

(b) No rebutting published treatise, periodical or pamphlet
constituting a reliable authority on a subject ofhistory, science ar
art shall he received in evidence unless the party proposing te offer
the same shall, not later than 20 days after service of the notice
described in par. (a), serve notice similar to that provided in par.
(a) upon counsel who has served the original notice. The party
shall deliver with the notice a copy of the document or of the por-
tion thereof to be offered.

{c)} The court may, for cause shown prior to or at the trial,
relieve the party from the requirements of this section in order to
prevent a manifest injustice.

(19) REPUTATION CONCERNING PERSONAL OR FAMILY HISTORY.
Reputation among members of a person’s family by blood, adop-
tion, or marriage, or among a person's associates, or in the com-
munity, concerning a person's birth, adoption. marriage, divorce,
death, relationship by blood," adoption, or marriage, ancestry,
whether the person is a marital or nommarital child, or other similar
fact of this personal or family history.

(20) Frruramion CONCERNING BOUNDARIES OR GENERAL HIS-
TORY- Reputation in a community, arising before the controversy,
as to boundaries of or customs affecting lands in the community,
and reputation as to events of generai history important to the
community or siate or nation in which located.

{21) ReruTaTION AS TO CHARACTER. Reputation of aperson's
character among the person's associates or in the community.

{22} JUDGMENT OF PREVIOUS convICTION. Evidence Of a final
judgment, entered after a trial orupen a plea of guilty, but not upon
a plea of no contest, adjudging a person guilty of a felony as
defined in ss. 939.60 and 939.62 (3) (b), to prove any fact essential
to sustain the judgment, hut not including, when offered by the
state in a criminal prosecution for purposes other than impeach-
mcnt, judgments against persons other than the accused. The pen-
dency of an appeal may he shown but does not affectadmissibility.

(23) JUDGVENT AsS TO PERSONAL, FAMILY OR GENERAL HISTORY,
0N BOUNDARIES. Judgments as proof of matters of personal, family
or general history, or boundaries, essential to thejudgment, if the
same woutld be provable by evidence of reputation.

(24) OTHER EXCEPTIONS. A statement not specifically covered
by any of the foregoing exceptions hut having comparable cir-
cumstantial guarantees of trustworthiness.

History: Sup. Ct. Order, 5% Wis. 2d R250; Sup. Ct. Order, 67 Wis. 2d vii (1975);
1983 a. 447; Sup. Ct. Order, 158 Wia, 20wy (19980, 1991 a, 32, 269, 1993 a. 105;
1995 a. Z7 5. 9126 (19); 1997 a. 67, 156; 1999 4. 32, 85, 161 2k a. 74, 109,

Judicial Council Note, 1990 Sub. (6m) is repealed and mcrzaied ti extend the
self- sitkenhzatian provision to other health cam providers in addition L hospitals.
“That such records may be authenticated without the testimony of their custodian does
ol obviate other proper objections 1o their admissibility. The revision changes the
basic self—authentication procedure for ail health zare provider records (including
hospitals) by requiring the records 10 be served on all parties or made reasonably
available te them at least 40 days before the tial or hearing. The additional 30 days
facilitates responsive discovery, while elimination of the filing requirement reduces
couwrthouse records management impacts. [Re Osder eff. 1-1-91]

Tho res gestae exceptionts given a bruaaler view when sesertions of 2 young child
are involved and will afiow adimitting staternents by a child victim of a sexual asszuit
to apaserd 2 days later. Bertrang v. State, 50 Wis, Zd 702,184 N.W.2d 867 (1971).

Hearsay in ajuvenile court worker’s report was not admissibie under sub. (6)er
(8) at a delinquency hearing. Rusecki v, State, 56 Wis. 2 299,201 N.W.2d 832
(1972},

A medical record contzining a diagnosis or opinion is admissibie, bur may he
excludedif the enlry requires explanation ar & detailed statervent of judgmental fac-
tors. Nolaml v. Mutual of Omaha Insurance Co. 57 Wis. 2d 633,205 N, W.2¢ 388
[1973)

T ssabornent of the operrior thai the pross. bad ropeaied ) fmes, which was: mads
5 wrarvaies afier the malfeneton oamsing s ingury. was sdmissibls usdar the axciied
TR ENCEPLnon 10 The Tewrsay rale. Melson w L & ). Press Cop. 63 'Wis. 24 7790,
13 W.W24A 607 {19743

Linder frar rev pemres excepian 1o the bearsay role, the "exciied utamnce’ exerp-
wion umder sk, (1), sEimony by the vioim's Sormer hushand that Bis daughier cailed
Bifm AL 3 0m O iy efer o sunder aned 100 km, “Geldy, daddy, Wiltur kited
curmmr” wid adifibmihle. Stk v, Thnas, 56 Wia. 2d 36, I35 MW 2d 505 (1975}

I'tex officral minstes of a highway commimies were admEsitde under ssh. |} 2
“reconts of reguiarly conducted aonw iy Strte v Mowabosasil, 87 Wi, 2d 323,317
WL BT (1975

A, phiic docunent, filed under cath sl nossreed by e dinfendand, was one fuv-
i T remmezmiil puaraniees of trusworbiness™ urder =ubh, [24), S v e
Bapdacsko. O W, 1d 545 237 WUOWd &9T (ERTIL

Statenents imade by o $pear —old child o his mosher ome day afer i slleped
seead axwault by th defemdast were admissile under e sxcing ulcrince cxosp-
e dg Tha by male, sice a mooe beral imempreinton b= prosveded for thed sscep-
tivd in e case ol a voug chikd elleged o bave been the wictim of 2 sesdal aseyalt
St e vel. Hams v, Schimaly, 69 Wis. 24 GbE, I3I0 MW, 2d BH) (19T 5)

Prehaiion il azd regands ame mard e recrers ardd admizahis 2 g probalie evnes-
pon hearing. Baie e rel. Prellwiiz v, Schoadi. 73 Was 23d 338, B2 NOW 3 317
[

A alatenent mdds by 3 wictim wathin minelcs sfier 2 st bbing ol e defiesdis)
“did this b ™ wag mdreissitde under mib. (3], La Barge « Stale, 74 W Td 327,
T B W3 TR

Personal observation 0f a startling event is not required under sub. (2). Statev.
Lenarchick, 74 Wis. 2d 425.247 N.W.2d 80{1976}.

Admission of hespital records did not deprive the defendant of the right to con-
froatation, State v. Olson, 75 Wis. 2d 575,250 N.W.2d 12 (1977).

Deproammone made by o pnaoriread judge 1o desision approeeineg, ihe jumy s paand
af damapes were properly eocleded as hearsay ® o fter inal. Bohpsom v Americas
Family Mumal Inseraets Co. 93 Wis 248 613, JET MW 725 (19N

Medical records as explained to te: jury by a tnedicai student were sufficient to
suppert a conviction; the rightlo confrontation was mol denied. Hagenkord v State,
100 Wis, 28452, 32 WOWCnd 420 {1981,

A chiropraclie ¢opld sty pa o a patignt's sf-serving stalement when thoks
sgtemants wine used o fore b medszal opimon psder sub (4) Hll'-glmn L
Knechion. |15 Wi 2d 124, 339 DLW 2 603 (O App. |95

An inderropEloid scoount of o child witness oet of court dstcsenbs mads frs
day= pler & munler, whin netes of the convermtion wene availahlke akhoups
ol e, wom achay e under aul {24). Siete v Fonkora, 168 Wie 23750, G4k
WA 02 (TR

A deftndinil bk 3 badon of preductian i come orwvand wilh some evider of
W rEEaiTe fefmss i woETHT Jury comsHioranon. ke v, Fed, 1] Yen Jd 457 an
NI BSY LT App. I9HT)
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For a statement 1o be an excited utterance there inust be a “startling evenl or condi-
lion™ and e declarant nust have made the statement "while under the stress of
excitement caused by the event or condition.” Stare v, Boshcka, 173 Wis. 2d 387
reprinted at 178 Wis. 2d 628, 496 N.W.2d 627 (Ct. App. 1992).

When proffered hearsay has sufficient guaramiees of reliability to come within a
finmly rooted exception, the confrowation clauss is satisfied. Stale v. Patino, 177
Wis, 2d 348, 502 B W I 601 (Cr. App. 19931

in applying 1= excited utterance exception i child sewual essaul cases, a toer
must consider factors inciuding the child's age and the contemporancousness and
spontaneity of the assertions in relation to the alleged assault. Inr applying ths sub.
(24) residual exception in such a case, the court must consider the attributes of U
child. the person to whom the statement was made, the isumstans=s under which
the statement was made. Ih= content of the statement and corroborating evidence.
State v. Gerald L.C. 194 Wig, 2d 549,535 MW\ 24 777 {Ct. Am. 1995}

_ The sub. (2j excited utterance and the sub. (24) residual sxcrpiions we discussed
in relation to child sexuaf assault cases. State v. Huntingtor, 216 Wi, 2d 671, 578
MBI 2GE (1R,

The hearsay exception for medical diagnosis er treatment under sub. {4) does not
apply to slalermemis made b cowaseloes OF social workers. State v. Huntington, 216
Wis. 2d 671.875 N.W.2d 268 {1998).

I e m ash, [LE) el Lhe wnter of g staigment in 3 eabise be sooog-
EL] I'rl:l oy r|||r|| thei! the prandical oo ving the ardicle wid
hiead v. Stale Famn Mgt lesurance O 217 Wi
1 . 1398}
The: deseripiion of the rI"\c ta eof dochal 3 a pemon ¢ conbamed . the 'Wiscomsin
Motorigt Handhook prodecad by the Depastossi of Trmportson was almsaibe
ereder sah (K], Selfivan v Waukesha Couriy, 208 Wi 2d 45E, 578 N W3 26
{19585,

Evidesce of Wi 1 calls, inchuding tapes and Enmcnpis of 1he calls, is ot madmise-
He bedrsdy. Admissom dnes nol vinksic the nghl do confrost witsmees. Saie v, Ral-
besi, 230 Wia 2 4as, i BUW A HET (1D Ape. | S

& stale S lab repen prapand for & proeEcuiion was g aly sl metteg as a
buenieik oo greder sub (6], Stale v, Wiltoema, 30407 0] 348, 253 Wia, 3d 90 fdd
MW ALD

Portions of investigatory reports containing opinions or oaclisiens ere admissible
under the sub. (8) exception Beech Aircrit Carp. v, Rainey, 488 U.S. 153,102 1.
Ed. 2d 445 (1988).

JI_CPQR\J/gctions through hearsay in child senual abuse cases. Tuerkheimer. 72 MLR
FiisEah

Children's out~of-court statements, Anderson, 1974 WBB No. 5.

Evidence review: Past seeollextions refreshed v. past sezulkeetkzn recorded. Fine.
WBB March 1984,

Evidene review — Busidess reiord and goiemment nposls
horssT Fise WHE Aprd 1584

Medical sazords disgovery m "Wecoreon pemscnal injury IRigation
k|

Heédrdary Trojan

1974 WLR

908.04 Hearsay exceptions; declarant unavailable:
definition of unavailability. (1) ""Unavailability as a witness"*
includes situations in which the declarant:

(@) Is exempted by ruling of the judge on the ground of privi-
lege from testifying concerning the subject matter of the decla-
rant's statement; or

(b) Persists inrefusing to testify concerning the subject matter
of the declarant's statement despite an order of the judge to do so;
or

{c) Testifies to a lack of memory of the subject matter of the
declarant's statement; or

(d) Isunable to he present or to testify at the hearing because
of death or then existing physical or mental illness or infirmity; or

{e} Is absent from the hearing and the proponent of the decla-
rant's statement has bees unable to procure the declarant's atten-
dance by process or other reasonable means.

(2) A declarant is not unavailable as a witness if the decla-
rant's exemption, refusal, claim of lack of memory, inability, or
absence is due to the procurement or wrongdoing of the proponent
of the declarant's statement for the purpose ofpreventing the wit-
ness from attending or testifving.

History: Sup. Ct. Order, 39 Wis. 2d R1, K302 (1973);1991 a 32

Adegiale medical ovidence of probable prpchological trasma = regpined in sup-
pert am unavailabelny (ing ng |'1-c'\d ||.- e, 5 §E amnedinro| B
the witacas s&arad e v, Soreason, D5T Win 34 471, 49 5 W 2 sl
| S

The sane mud shivw by 8 prepomdermnie of e ovidesie thil the declamnl’s
absence is due fo the defendant’s misconduct under sub. (2). State v. Frambs. 157
Wia, Il MR, Al HOW2d &1 401 App. 13900

4 finding of unavailability of a witness dueto mental iflness, made on the basis of
a confused and stale record. deprived the defendant of the rizht 1o confront wiliesses.
but the etror was hatmless. Hums v. Clusen, 399 F. Supp.1438 (1954},

908.045 Hearsay exceptions; declarant unavailable.
The following are not excluded By the hearsay rule if the declarant
is unavailable as a witness:

(1) ForMER TESTIMONY. Testimony given as a witness at
another hearing of the same or a different proceeding, or in a depo-
sition taken in compliance with law in the course ofanother pro-
ceeding, at the instance of or against a party with an opportunity
to develop the testimony by direct, cross—, or redirect examina-
tion, with motive and interest similar to those of the party against
whom now offered.

(2) SrsremEsT GF RECENT PERCEFTION. A statement, not in
response to the instigation of a person engaged in investigating,
litigating, or settling a claim, which narrates, describes, or
explains an event or condition recently perceived by the declarant,
made in good faith, not in contemplation of pending or anticipated
litigation in which the declarant was interested, and while the
declarant's recollection was clear.

(3) StaTEMENT UNDER BELIEF OF IMPENDING DEATH. A state-
ment made by a declarant while helicving that the declarant’s
death was imuminent, concerning the cause or circumstances of
what the declarant believed to he the declarant's impending death.

(4) STATEMENT AGAINST INTEREST. A statement which was at
the time of its making so far contrary to the declarant's pecuniary
or proprietary interest, or So far tended to subject the declarant to
civil or eriminal liability or to render invalid a claim hy the decla-
rant against another or to make the declarant an object of hatred,
ridicule, or disgrace, that a reasonable person inthe declarant's
position would not have made the statement unless the person
believed itto be tue. A statement tending to expose the declarant
to criminal liability and offered to exculpate the accused is not
admissible unless corroborated.

(5) STATEMENT OF PERSONAL OR FAMILY HiSTORY OF DECLA-
RANT. A statement concerning the declarant's own birth, adoption,
marriage, divorce, relationship by blood, adoption or marriage,
ancestry, whether the person is a marital or nonmarital child, or
other similar fact ofpersonal or family history, even though decla-
rant had no means of acquiring personal knowledge of the matter
stated.

{5m) STATEMENT OF PERSONAL OR FAMILY HISTORY OF PERSON
OTHER THAN THE DECLARANT A statement concerning the birth,
adoption, marriage, divorce, relationship by blood, adoption or
marriage, ancestry, whether the person is a marital or nonmarital
child, or other similar fact ofpersonal or family history and death
of a person other than the declarant, if the declarant was related to
the other person by blood, adoption or marriage or was So inti-
mately associated with the other person's family as to he likely to
have accurate information concerning the matter declared.

(6)OTHER EXCEPTIONS. A statement not specifically covered
hw any of the foregoing exceptions hut having comparable cir-

cumstantial guarantees of trustworthiness.

History: Fug. 1. Chedery, 70 Wi Id RE, B3GE (I973F §975 ¢. M 5. 91 {(12); 1975
e [0k 19ET o 447; 1998 o 12; 1995 & ES.

A good-faith effort to obiain @ witness's presence at rial s a prerequisite o hnémg,
Ikt the witmiess is “unavailable” for purposes of invoking The hearsay exception
res%eé:tmg former testimony. La Barge v State, 74 Wis. 2d 327, 246 N.W.2d 794
(1976).

The defendant’s right of confromiation was not vielaied when pretiminary
examination testimony 0f a deceased wimess was admitted at iril since the defendant
had an unlimited opparmity 10 Cross-csmmine the witness and the testimony
involved the sarme issues and parties ua at trial. Nabbefeld v. State, 83 Wis. 2d 515,
266 N.W.2d 292 {1978).

A siztemen? againgt penal interest may he admissible under sub. (4)if 4 factors
indicating kustwurlliess of the Statementare present. Ryan v. Stale, 95 Wi 2d 83,
289 WN.W.24 349 (Ct. App. 1980).

4 finding of unavailability of a witness due to mental illness, made on the basis of
a confused and stale record, deprived the defendant of the right o confront the wit-
ness. State v. Zellmer, ik Wia, Id 136,301™ W 2d 2 | FRa 1]

Corroboration under rub. (4) must he sufficient to pernit areasonabie person o
conclude, in lightof al} the facts and circumstances, it the staternent could be true.
State v. Anderson, 14} Wis, 2d G55, 16 W 28 276 | #ETR

Inder the "tnaley of factors™ test, statemnents Dy a T—year—obd sexual abuse vietim
ma social worker pessessed safficient guarantees of trustworthiness to he admissible
under sub. (6)at a preliminary hearing. Stale v. Sorenson, 143 Wis. 2d 226, 421
N.W.2d 77 (1988).

The exception Foe o swnerseal of e peroepiion wnder seb. (21 docs not spply
iy the sund perccptuen of en ol Sancsern privelely whl e person. Sise v, Slcvena,
171 Wia, 3d DD, 3N W Id T53 (01 Agq. 19520

The exception under suki. (4] for a staternent that makes the deciarant an object of
hatred, ridicule or disgrace requss=i that the deciarant have a personal |nlerest iNkeep-
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img the striemen secre. Soe v, Sievens, |TF Wie Td 106, 49 N W 725 1C1L App
FEEr

The 3 ek lar mrairee ared Sveerest roguiderser] of sib § e discissed S v Hisk
moadi. | B2 Wis. 2d 308, 513 H.W22d 637 (O App. 1'58H)
Thea siib. i} reslibeid ecop o bl B mpplemd omly o revee] OF Wnaicipased

Thig 1281 Ty

al @ Soyegr-obd girl sgaine b moder bl

wilban e sub, (B} execplion when there wene adeqoms wspdrasoes of mesteomh
v, Rsguarai She il 10 | ade by imathar at i peesenied dn cgency simd
ar e e pavcleckogical scarring ol e Gl vactme Suale v, Peresie, 134 Wie 2d 477,
S0 WA 238 600 App 19470

There are chpcine and subpecies peles 1o 1he “soial ifersl” exctpion umler
sub. {4} For wtmmests thet weshd subipect the declarent o hased, nidioule, o haprace
Tha ohjective pals 1z the deicrmination thal the declasant achually faced o s of
hairad. rr!rr,l-;_l:.lmgn—-_-; I ispectne pab s the declarani'’y apgEesaine of thet
rigk. Staie v, Mprilie, 200 W App 01 340 Wi, 24 656, 635 MW 7

11a Bearsry satereees (3l withn 3 frly mooted heanay scoepphan, i 1 adoaah-
cilly admatiedt mich statermamis are rebabh wiikodl eres—psammaion. Hearsay that
I p withén & firmly rocted exctpnon requines " por el armed shwoeangs of e
thimess™ w e admimed The sockal imeres excepion under seb. {4} i nod formils
rooted. but there were sufficient skewings of trust worthiness in this case. State v.
Murilio, 2801 U App |1, 240 Wis. 2d 666.623 H.W.2d 187.

Corroboration requirement for staternents against penal interest. 1989 WLR 403
(1989).

908.05 Hearsay within hearsay. Hearsay included within
hearsay is not excluded under the hearsay rule if each part of the
combined statements conforms with an exception to the hearsay
rule provided in this chapter.

History: Sup. Ct Order, 59 Wis, 2d R1. R323 {1973}

Tho admission of double hedisay did not violate the defendant’s right to coniront
witnesses. State v. Lenarchick, 74 Wis. 2d 425,247 B.W 2d 80 (£976).

Evidence of 9.3 [ calls, includinglugen and transcripts Of the calls, IS sl inadmis-
sibie hearsay. Admission docs not vielate the right to confront witnesses, State v.
Ballos, 230 Wis. 2d 495,602 N.W.2d 117 (C1. App. 1999},

908.06 Attacking and supporting credibility of decla-
rant. When a hearsay statement has been admitted in evidence,
the credibility of the declarant may be attacked, and if attacked
may be supported hy any evidence which would be admissible for
those purposes if declarant had testified as a witness. Evidence of
a statement or conduct by the declarant at any time, inconsistent
with the declarant's hearsay statement, is not subject to any
requirement that the declarant may have been afforded an oppor-
tunity to deny or explain. If the party against whom a hearsay
statement has been admitted calls the declarant as a witness, the
party is entitled to examine the declarant on the statement as if
under cross—examination.
History: Ser, 01 Deder, 59 Win, 2d B1, B35 {1973); 1991a. 32,

908.07 Preliminary examination; hearsay allowable. A

statement which is hearsay. and which is not otherwise excluded

from the hearsay rule under ss. 908.02 to 908.045, may be allowed

in a preliminary examination as specified in . 970.03 (11).
History: 1979¢. 332

908.08 Videotaped statements of children. (1) In any
criminal trial or hearing, juvenile fact--finding hearing under s.
48.31 or 938.31 or revocation hearingunders. 302.113 {9} {am),
302.114 (9) (am), 304.06 (3}, or 973.10 {2}, the court or hearing
examiner may admit into evidence the videotaped oral statement
of a child who is available to testify, as provided in this section.

NOTE: Sub.(l) is shown as amended cll. 2-1-03 by 2601 Wis. Aex 109 Prior
fa 2--1-83 if reads;

(1) In amy criminal trial or herring, fuvenite fact-tinding hearing under s.
48.31 or 93831 er revscatinn hearing under s, 304.06 (3} or 973.11) {2), the daiii
or hearing examiner may admit into evidence the videotaped oral statement of
a child who is available to testify, e provided in this section.

(2) (a) Not less than 10 days prior to the trial or hearing, or
such later time as the court or hearing examiner permits upon
cause shown, the party offering the statement shall file with the
court or hearing officer an offer of proof showing the caption of
the case, the name and present age of the child who has given the
statement, the date, time and place of the statement and the name
and business address of the videotape camera operator. That party
shall give notice of the offer of proof to all other parties, including
notice of reasonable opportunity for them to view the videotape
prior to the hearing under par. (b).

(b) Prior to the trial or hearing in which the statement is offered
and upom notice to all parties, the court or hearing_ examiner shall

conduct a hearing on the statement’s admissibility. At or prior to
the hearing, the court shall view the videotape. At the hearing, the
court or hearing examiner shall rule on objections to the state-
ment's admissibility in whole or in part. If the trial is to be tried
by ajury, the courtshall enter an order for editing as provided in
s. 885.44 (12).

(3) The court or hearing examiner shall admit the videotape
statement upon finding all of the following:

(a) That the trial or hearing in which the videotape statement
is offered will commence:

1. Before the child's 12th birthday; or
2. Before the child's 16th birthday and the interests ofjustice
warrant its admission under sub. (4).

(b) That the videotape is accurate and free from excision, alter-
ation and visual or audio distortion.

(c) Thatthe child's statement was made upon oath or affirma-
tion or, if the child's developmental level is inappropriate for the
administration of an oath or affirmation inthe usual form, upon the
child's understanding that false statements are punishable and of
the importance of telling the truth.

(d) That the time, content and circumstances of the statement
provide indicia of its trustworthiness.

(e) That admission of the statement will not unfairly surprise
any party or deprive any party of a fair opportunity to meet allega-
tions made in the statement.

(4) In determining whether the interests ofjustice warrant the
admission of a videotapc statement of a child who is at least 12
years of age but younger than 16 years of age, among the factors
which the court or hearing examiner may consider are any of the
following:

(a) The child's chronological ape, level of development and
capacity to comprehend the significance of the events and to
verbalize about them.

(b) The child's general physical and mental health.

(c) Whether the events about which the child's statement is
made constituted criminal or antisocial conduct against the child
or a person with whom the child bad a close emotional relationship
and, if the conduct constituted a battery or a sexual assault, its
duration and the extent of physical or emotional injury thereby
caused.

(d) The child's custodial situation and the attitude of other
household members to the events about which the child's state-
ment is made and to the underlying proceeding.

(e) The child's familial or emotional relationship to those
involved in the underlying proceeding.

(£ The child's behavior at or reaction to previous interviews
concerning the events involved.

{g) Whether the child blames himself or herself for the events
involved or has ever been told by any person not to disclose them;
whether the child's prior reports to associates or authorities of the
events have been disbelieved or not acted upon; and the child's
subjective belief regarding what consequences to himself or her-
self, or persons with whom the child has a close emotional rela-
tionship, will ensue from providing testimony.

(h) Whether the child manifests or has manifested symptoms
associated with posttraumatic stress disorder or other mental dis-
orders, including, without limitation, reexperiencing the events,
fear of their repetition, withdrawal, regression, guilt, anxiety,
stress, nightmares. enuresis, lack of self—esteem, mood changes,
compulsive behaviors, school problems, delinquent or antisocial
behavior, phobias or changes in interpersonal relationships.

(i} Whether admission of the videotape statement would
reduce the mental or emotional strain of testifying or reduce the
number of times the child will be reguired to testify.

(5) (a) If the court or hearing examiner admits a videotape
statement under this section, the party who has offered the state-
ment into evidence may nonetheless call the child to testify irmme-
diatcly after the videotape statement is shown to the trier of fact.
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Except as provided in par. {1}, if that party docs not ¢all the child,
the court or hearing examiner, upon request hy any other party,
shall order that the child be produced immediately following the
showing of the videotape statement to the trier of fact for cross—
examination.

(am) The testimony of a child tinder par. (a) may be taken in
accordance with s. 972.11 {2m), if applicable.

(b) If avideotape statement under this section is shown at a pre-
liminary examination under s.970.03 and the party who offers tho
statement does not call the child to testify, the court may not order
under par. (a) that the child be produced for cross—examination at
the preliminary examination.

(6) Videotaped oral statements of children under this section
in the possession, custody or control of the state are discoverable
under ss. 48.293(3), 304.06(3d), 971.23 (1) (e) and 973.10(2g).

(7) At a trial or hearing under sub. (1}, a court or a hearing
examiner may also admit into evidence a videotape oral statement
of a child that is hearsay and is admissible under this chapter as an

exception to the hearsay rule.

History: 19852 262; 1980 a 30; 1955 a_ 59, | 905 o, 77, 397, 1957 & 119; 200
a 109,

Judicial Cenncll Note, 1985: See the legislative purpose ehause in Section | of this

(-2
Suile 1) lienia this Bewrsys Booeplion 1 crivdingl wriake ind hessiags m crninal,
pivenile and probetien of parols revedation cices 41 which the child & evailabk 1
=l Ckher ::Tiﬂr\- ik dpgly when the el b utilable. Seoc dd. WHE DY arid
RS, grare. Seh (5 alkeus dhes el o0 cal 0 ol 1o ey amd ofver par
ties W beive the child called S Sitnd-caarsirmdios. The rgghi of & coommal defeaddan
Ly cfias-graning the dezlireal at e nal or awisg A wheb the daement i
mbmilicd aainfies comstitplimel confmomishos redquinanenis, Cnlidorma v, Oreen,
LA, 140, 166 and 16T {1900 Setr v, Bors, 112 Wee 2d 101, 134, 3102 WW 2
TETEIAENS. & defendanl whe cagrgises thiz rght s act precieded frem callisg e
child an g defgres weneax

Suafp. (1) revquines 3 pretriad offir of prmof ad 2 Seanng of which the coun or hearing
pEImineT maw nale upmn chisctions io tho sdmizahibis of (5o sinemon nwho e o
in . These olybactions sy be based uron evidentiary groads o upos e segaine-
menis of sb, (3. 16 the mal wic be 00 oy, ibe videotape Tust be edped snder e
of the atiematives provaded mos B354 (1 2], wiais

b3} (a) Benits rhe applicabiliny of this hearssy exceion s 1risls ad hearng
which oomenence prior o thecheld's Lich bimbday, I che mial o hearrg oomeme roes
afier e ekild's 1230 hribday, The courm of hearmg examener mest alss ind 1hal S
IS off juslios: wirmil isd o sbon of he SUREmenl & noncahousinee kel of liclor
W b DTk in making s dejermi raon |5 provided in sk (9

Sub. {6} refers to the statutes making videotaped oral statements of children discov-
erable prior to trial or hearing. {85 Act 262]

Sub. (5) doer ot vichine due process. State v. Tarantino, 157 Wis. 2d 199, 458
N.W.2d 382 (CL. App. 193,

ImiErviewers seed no? ciFadl lhe caicd erdersianding Lhai ~fabe aiesenls arg
piarrshialde™ = ornder 10 chieet (e roguiiernent of Sk, {3hdel, iF the tape, mscvied in
1% oaliey. satisTics the reguirement. Swne v Jisnes BR300 Wl app 5, 330 Wis
o 15K B2 N85
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CHAPTER 909
EVIDENCE —AUTHENTICATION AND IDENTIFICATION

WAl Ceneal prewisin
RO S Cemragral press e || losdrasore

Self-authonticalion
subacnhirg wenees IS mENTy LINTECoNEIry.

S 82
[ ]

NOTE: Extensive comments by the Judicial Council Cemmittee ani the Fed-
eral Advisory Contmittee mre printed with chr. 901 1 911 in 3% Wis. 2d. The
ourd did net adopt the comments but ordered e printed with £l rules for
Infuf Mtk n perg=aars,

909.01 General provision. The requirements of authentica-
tion or identification as a condition precedent to admissibility are
satisfied by evidence sufficient to support a finding that the matter
in auestion is what its proponent claims

Hisory: Sep. O Onder. 39 Wis. Id R, R3I9 (1473 1973 €. 41

Lircrethenieated ledaer and sl gnanise cands bearag Tre ey “F0UI w00 plaimiriy”
were rel Grrpeien] evidiice of Hie detedent’s ument v make o savngs and laan
wrnnl prrzhle en desh o the plainnf. Bneclner v Praire Fed. Savings & Loan
Ausociatunrn, Bl Wie, 3d 215, 160 N W34 236 {1577

gl a demomdrshi e wdentige: oy B ddmitel thens it b & (oandanion thal
it i fair and et reproductien of whil wec sos and rha | was peoduosd wides
comaditiens resdinably similar i conditons of e eonual cvesl, Even with e Soomds
tion established, the evidence may be excluded on a finding that its probative value
is outweighed by its prejudicial effect. State v. Peterson, 222 Wis. 2d 449, 588
N.W.2d 84 (Ct. App. 1998),

909.015 General provision; illustrations. By way of
illustration only, and not by way of limitation, the following are
examples of authentication or identification conforming with the
requirements of s. 909.01:

{1} TESTIMONY OF WITNESS Wit KNOWLEDGE. Testimony of a
witness with knowledge that a matter is what it is claimed to be.

(2) NongxpERT OPINION ON HANDWRITING. Nonexpert opinion
as to the genuineness of handwriting, based upon familiarity not
acquired for purposes of the litigation.

(3) COMPARISON BY TRIER OF FACT OR EXPERT WITNESS. Com-
parison by the trier of fact or by expert witnesses with specimens
which have been authenticated.

(4) DISTINCTIVE CHARACTERISTICS AND THE LIKE. Appearance,
contents, substance, internal patterns, or other distinctive charac-
teristics, taken in conjunction with circumstances.

(5) voice IDENTIFICATION. Identification Of a voice, whether
heard firsthand or through mechanical or electronic transmission
or recording, by opinion based upon hearing the voice at amty time
under circumstances connecting it with the alleged speaker.

(6) TELEPHONE convERSATIONS. Telephone conversations, by
evidence that a call was made to the number assigned at the time
by the telecommunications company to a particular person or
business, if:

(@) In the case of a person, circumstances, including self.
identification, show the person answering to be the one called; or

(b) In the case of a business, the call was made to a place of
business and the conversation related to business reasonably
transacted over the telephone.

(7) Pumuic RECORDS OR REPORTS. Evidence that a writing
authorized by law to be recorded or filed and in fact recorded or
filed in a public office, or a purported public record, report, state-
ment, or data compilation, in any form; is from the public office
where items of this nature are kept.

(8) ANCIENT DOCUMENTS OR DATA COMPILATIONS. Evidence
that a document or data compilation, in at:y form:

(@) Isin a condition that ¢reates no suspicion concerning its
authenticity;

(b) Was in a place where it, ifauihentic, would likely be; and

(c) Has been in existence 20 years or more at the time it is
offered.

(9) PROCESSORSYSTEM. Evidence describing a process or sys-
tem used to produce a result and showing that the process or sys-
tem produces an accurate result.

{10} METHODS PROVIDED BY STATUTEOR RULE. Any method of
authentication or identification provided by statute or by other
rules adopted by the supreme court.

History: Sup.Ct. Order. 59 Wis, 2d R1. R332 {1973); 1985 a. 297 1999 a. §5.

Alleged statements of self-identification made in a pharse: call and in personal can-
tact May net themselves be used to identify the speakers. Nischie v. Farmers 8 Me
chants Bank, IXi Wis. 2d 96, 522 N.W.2d 542 (Ct. App. 1994).

Tapesara properly identified and authenticated when a piny i the recorded con-

versation identifies the defendant’s voice and testifies that the tapes accurately depict
thi# conversation. Starew, Curtis, 218 Wis. Zd 550, 582 N.W.2d 409 (Ct. App. 1998).

909.02 Self-—authentication. Extrinsic evidence of authen-
ticity as a condition prccedent to admissibility is not required with
respect to any ofthe following:

(1) PUBLIC DOCUMENTS UNDER SEAL. A document bearing a
seal purporting to be that of the United States, or of any state, dis-
trict, commonwealth, temtory, or insular possession thereof, or
the Panama Canal Zone, or the Trust Territory of the Pacific
Tslands, or of apolitical subdivision, department, officer or agency
thereof, and a signature purporting to be an attestation or execu-
tion.

(2) PueLIC DOCUMENTS NOT UNDER THE 5E&L. A document
purporting to bear the signature in the official capacity of an offi-
cer or employee Of any entity included in sub. (1), having no seal,
if a public officer having a seal and having official duties in'the
district or political subdivision ofthe officer or employee certifies
under seal that the signer has the official capacity and that the sig-
nature is genuine.

(3) PUBLIC DOCUMENTS OF FOREIGN COUNTRIES. A document
purporting to be executed or attested in his or her official capacity
by a person authorized by the laws ofa foreign country to make
the execution or attestation, and accompanied by a final certifica-
tion as to the genuineness ofthe signature and official position of
the executing or attesting person, or of any foreign official whose
certiiicate ofgenuineness of signatare and officialposition relates
to the execution or attestation or is in a chain of certificates of gen-
uineness of signatare and official position relating to the execu-
tion or attestation. A final certification may be made by a secre-
tary of embassy or legation, consul general, consul, vice consul,
or consular agent ofthe United States, or a diplomatic or consular
official of the foreign country assigned or accredited to the United
States. Ifreasonable opportunity has been given to all parties to
investigate the authenticity and accuracy of official documents,
the judge may, for good cause shown, order that they be treated as
presuraptively authentic without final certification or permit them
to be evidenced by an attested summary with or without final certi-
fication.

(4) CERTIFIEDCOPIESOF PUBLICRECORDS. A Copy of an official
record or report or entry therein, or of a document authorized by
law to be recorded or filed and actually recorded or filed in a public
office, including data compilations in any form, certified as cor-
rect hy the custodian or other person authorized to make the certi-
fication, by certificate complying with sub. (1}, (2) or (3) or com-
plying with any statute or rule adopted by the supreme court.

(5) OrFICIAL PUBLICATIONS. Books, pamphilets or other publi-
cations purporting to be issued by public authority.
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{6} NEWSPAPERS AND PERIODICALS. Printed materials purport-
ing to be newspapers or periodicals.

(7) TRADE INSCRIPTIONS AND THE LIKE, Inscriptions, sigus,
tags or labels purporting to have beer affixed in the course of busi-
ness and indicating ownership, control or origin.

(8) ACKNOWLEDGED AND AUTHENTICATED DOCUMENTS~Docu-
ments accompanied by a certificate of acknowledgment under the
hand and seal or rubber stamp of a notaiy public or other person
authorized by law to take acknowledgments or any public efficer
entitled by wirfuse of public office to administer oaths or authenti-
cated or acknowledged as otherwise authorized by statute.

(9) COMMERCIAL PAPER AND RELATED DOCUMENTS~ Commer-
cial paper, signatures thereon. and documents relating thereto to
the extent provided by chs. 401 to 411.

(10) Swarorory RuULES. Any signature, document or other

matter declared by statute to be presumptively or prima facie gen-
uine or authentic:

{11} HeaLrH CARE PROVIDER RECORDS. Records served upaen
or made available to ail parties under s. 908.03 i fumi].

Wistory: Sup. CL Cedder, 59 Wis. 30 1 RIM1575) Sep. C1, Order, 6 1 Wia. 2
SES, wip f 978 1975 ¢ 300; 1579 ¢ BB, Sep. OL Ohrdar, F3E W Jd wxw | 1WHAN
IR0 m B2, 144, 3, 06 19 o HY

Tle= trial court erred in applying the certification requirement under 5. 889.08 (I}
10 the defendant’s driving record tist w=as certified under sub. (I). S v. Leis. 134
Wis, 2d 441, 27 MUW 2 98 (L App. 1986).

A copy of an official record may be admitted in evidence ifit1s certified as correct
in accordance with sub. (1)even though the certification docs nint comply with s,
880.08 (1). 63 Atty. Gen. 605

909.03 Subscribing witness' testimony unnecessary.
The testimony of a subscribing witness is not necessary to authen-
ticate @ writing unless required by the laws of the jurisdiction
whose laws govern the validity of the writing.

fhistory: sup. Ct. Order, 59 Wis. 2d R1, R349 (1973).




CHAPTER 910
EVIDENCE — CONTENTS OF WRITINGS, RECORDINGS AND PHOTOGRAPHS

910.01
ez
910.03
910.04

Definitions.

Exmquiremnem of «ripsial

Admissibility of duplicates,

Admissibility of other evidence ul cisileis

910.05 Public records.

9:10.06  Humimanes

910.07  Testimony or written admission of party
910.88  Functions of judge and jury.

NOTE Extensive comients by the Judicial Council Cermnmittee and the Fed-
eral Advisory Commitiee are printed with chs. 901 to 911 in 50 Wis. 2d. The
coprd did mat adept the caimments but ordered them printed with the rules for
infarmackn purpeses,

910.01 Definitions. For purposes of this chapter the follow-
ing definitions are applicable.

(1) WRITINGS anm RECORDINGS. “Writings” and “recordings”
consist of letters, words or numbers, or their equivalent, set down
by handwriting, typewriting, printing, photostating, photograph-
ing, magnetic impulse, mechanical or electronic recording, or
other form of data compilation.

(2) PHoTOGRAPHS, “Photographs” include still photographs,
X-ray films, and motion pictures.

(3) oRIGINAL. An “original” of a writing or recording is the
writing or recording itself or any counterpart intended to have the
same effect by a person executing or issuing it. An “original” of
a photograph includes the negative or any print therefrom. If data
are stored in a computer or similar device, any printout or other
output readable by sight, shown to reflect the data accurately, is
an “original”.

(4) DupLicate. & “duplicate” is a counterpart produced by the
same impression as the original, or from the same matrix, or by
means of photography, including enlargements and miniatures, or
by mechanical or electronic rerecording, or by chemical reproduc-
tion, or by other equivalent technique which accurately repro-
duces the original.

History: Bup. C1. Cimdes, 59 Wis 24 BLI, B351 {1973); 1995 a, 225.

910.02 Requirementof original. To prove the content of a
writing, recording or photograph, the original writing, recording
or photograph is required, except as otherwise provided in chs.
901 to 911 or by statute.

History: Sup. €t Order, 59 Wis. 2d RI, R354 (1973); 1981 ¢. 390

There th e "ol evidissce: rube” applicab e e photographs ol nisgecrs 1kal regquires
1 el b mitiodiced miher than the phiotograph. A phologmapl ol @
wTEn 15y Te ot s Indtals and Found in detencdant murinemobile was rele.
visl Ainidessen v Rime &6 Wie Bd 285 0L SUW A AT 1 9TER

910.03 Admissibility of duplicates. A duplicate is admis-
sible to the same extent as an original unless {1} a genuine question
is raised as to the authenticity of the original or (2)in the circum-
stances it would he unfair to admit the duplicate in lieu of the origi-
nal.

History: Sup. Ct. Crder, 89 Wis. 2d R1, R356 {1973}

Photostatic copiesof hospital records were admissible under this section. Schulz
v. 8t. Mary’s Hospital, X| Wis, 2d 638,260 N.W.2d 783 {1578).

910.04 Admissibility of other evidence of contents.
The original is not required, and other evidence of il contents of
a writing, recording or photograph is admissibie if:

(1) ORIGINALS 10ST OR DESTROYED. All originals are lost or
have been destroyed, unless the proponent lost or destroyed them
in had faith; or

(2) OrigmarLNoT OBTAINABLE. No original can he obtained by
any available judicial process or procedure: or

(3) ORIGINAL IN POSSESSION OF OPPONENT. At a time when an
original was under the control of the party against whom offered.
the parry was put on notice, by the pleadings or othenvise, that the
contents would hc a subject of proof at the hearing, and the party
does not produce the original at the hearing; or

(4) Corraveral MATTERS.  The writing, recording @r

photograph is not closely related to a controlling issue,
History: Sup. % Civaes, 50 W, 74 RI, R3ZT{19730; 1991 u.32.

910.05 Publicrecords. The contents of an official record, or
of a document authorized to he recorded or filed and actually
recorded or filed. including data compilations in any form, if
othenvise admissible, may be proved by copy, certified as correct
in accordance with s. 909.02 or testified to be correct by a witness
who has compared it with the original. If a copy which complies
with the foregoing cannot be obtained by the exercise of reason-
able diligence, then other evidence of the contents may be given.
History: Sup. Cf. Order, 59 Wis. 2d R1. R361 {1973).

910.06 Summaries. The contents of voluminous writings,
recordings or photographs which cannot conveniently he
examined in court may he presented in the form of a chart, sum-
mary or calculation. The originals, or duplicates, shall be made
available for examination or copying, or toth, by other parties at
areasonable time and place. Thejudge may order that they he pro-
duced in court.

Hisfory: Sup. Ct. Order, 59 Wis. 2d R1, R362 {1973).

A chart prepared by the prosecutor denng trial, in the jury’s presence, (o talrporns
iEstiminy was Not a summary under this section, I was a “pedagogical device”

sdmisgible within the court’s discretion under s. 906.11. Stale v. Olson. 21T W 2d
730,579 M.W.Id 802 (Ct. App. 1998}

910.07 Testimony or written admission of party. Con-
tents of writings, recordings or photographs may he proved by the
testimony or deposition of the party against whom offered or by
ik party’s written admission, without accounting for the nonpro-
ductien of the original.

History: Sup. Ct. Order, 59 Wis, 2d R1, R363{1973); 1991 a. 32

910.068 Functions of judge and jury. When the admissibil-
ity of other evidence of contents of writings, recordings or
photographs under chs. 901 to 911 depends upon the fulfillment
of a condition of fact. the question of whether the condition has
been fulfilled is ordinarily for the judge to determine. However,
when any of the following issues is raised, the issue is for the mer
of fact to dctcrmine as in the case of other issues of fact:

(1) Whether the asserted writing ever existed.

(2) Whether another writing, recording or photograph pro-
duced at the trial is the original.

(3) Whether other evidence of contents correctly reflects the

contents.
History: Sup. Ct. Order, 59 Wis. 2d R1, R364 [1973); 1993 a. 213.
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CHAPTER 939
CRIMES — GENERAL PROVISIONS

SUBCHAPTER 1
PRELIMINARY PROVISIONS

938 3T W'onds aed phraess defined

S HRAPFIER H)
BEFERSES TR INAL LIABILITY
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L] Defzrer ol pr ety arad prodecoon agames resadl e
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SUBCHAPTER IV
PENALTIES
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2 Bscreased pesalis For laheeal aaliiy

5 Poialiees, uee of & daigémes weapon

Cross—reference: See definitions ins. 939.22.

NOTE: 1987 Wis. Act 399 included changes in homicide and lesser included
offenses. The sections affected had previously passed the senate mx 1987 Senate
Bill 191, which war prepared by the Judicial Council and contained explanatory
notes. These notes have been inserted following the sections affected and are
credited to SB 191 as “BRill 191~8”. These notes do pet appear in the 198748
edifien ul the Wisconsin Stuatutes

SUBCHAPTER 1
PRELIMINARY PROVISIONS

939.22 Words and phrases defined. In chs. 939 to 948 and
951, the following words and phrases have the designated
meanings unless the context of a specific section manifestly
requires a different construction or the word or phrase is defined in
S. 948.01 for purposes of ch. 948:

(2) "Airgun' means a weapon which expels a missile by the
expansion of compressed air or other gas.

(3) "Alcohol concentration™ has the meaning given in s. 340.01
(I

(4) "Bodily harm." means physical pain or iniury, illness, or any
impairment of physical condition.

6) "'Crime"*has the meaning designated in s. 939.12.

8)""Criminal intent'" has the meaning designated in s. 939.23.

(9) ""Criminal gang" means an ongoing organization, association
or group of 3 or more persons, whether formal or informal, that
has as one of its primary activities the commission of one or more
of the criminal acts, or acts that would be criminal if the actor
were an adult, specified in s. 939.22 (21) (a) to (s}, that has a
common name or a common identifying sign or symbol; and
whose members individually or collectively engage in or have
engaged in a pattern of criminal gang activity.

{9g) "Criminal gang member" means any person who
participates in criminal gang activity, as defined in s. 941.38 (1)
(b), with a criminal gang.

(10) ""Dangerous weapon'. means any firearm. whether loaded
or unioaded; any device designed as a weapon and capable of
producing death or great bodily harm; any electric weapon, as
defined in s. 941.295 (4); or any other device or instrumentality
which, in the manner it is used or intended to be used, is calculated
or likely to produce death or great bodily harm.

(11) "Drug' has the meaning specificd in s. 430.01 (10).

(12) ""Felony"* has the meaning designated in s. 939.60.

(14) “Great bodily harm" means bodily injury which creates a
substantial risk of death, or which causes serious permanent
disfigurement, or which causes a permanent or protracted loss or
impairment of the function of any bodily member or organ or
other serious bodily injury.

(16) "Human being™ when used in the homicide sections means
one who has been bom alive.

(18) "Intentionally** has the meaning designated in s. 939.23.

(19) "Intimate parts™ mcans the breast, buttock. anus, groin.
scrotum, penis, vagina or pubic mound ofa human being.

(20) “Misdemeanor™ fas the mzaning designated in s. 939.60.

(21) *"Pattern of criminal gang activity' mcans the commission
of. attempt to commit or solicitation to commit 2 or more of the
following crimes, or acts that would be crimes if the actor were an
adult, at least one of those acts or crimes occurs after December
25, 1993, the last of those acts or crimcs occurred within 3 years
after a prior act or crime, and the acts or crimes are committed,
attempted or solicited on separate occasions or by 2 or mere
persons:

48

(@) Manufacture, distribution or delivery of a controlled
substance or controlied substance analog, as prohibited in s.
961.41 ¢1).

(b} First~degree intentional homicide, as prohibited in s. 940.01

(c) Second-degree intentional homicide, as prohibited in s.
940.05.

(d) Battery, as prohibited in s. 940.19 or 940.195.
MOTE. Par. {d} is shown as amended eff. 2—-1-03 by 2001 Wis, Act 109. Prior
i 2= B-83 it reads:
(d) Battery, substantial battery wr aggravated battery, as prohibited in s,
940.19 or 910.195.

(c)Battery, special circumstances, as prohibited in s. 940.20.

(em) Battery or threat to witness, as prohibited in S.940.201

{f) Mayhem, as prohibited in s. 54021

(g} Sexual assault, as prohibited in s. 940.225.

(1) False imprisonment, as prohibited in s. 940.30.

(1) Taking hostages, as prohibited in s, 940.305.

(1] Kidnapping, as prohibited in s. 940.3t
g4(2)<)43|ntimidation of witnesses, as prohibited in s. 940.42 or

(L} Intimidation of victims, as prohibited in s. 940.44 nr 940:.45.

{m) Criminal damage 1o property, as probihned in 5, 943,01

{mgy Crniminal *.|¢:|u;_.'|.' i or threal 1o criminally damape the
property af a winess, & prohibied in s, 9300 1 or 943,010 ':"ilﬂn-_:.

{n} Arson of buildings or damage by explosives, as prohibited in
. 943.02.

{o) Burglary, as prohibited in s. 943.10.

ip) Theft, as prohibited in s. 943.20.

{q) Taking, driving or operating a vehicle, or removing a pan or
component of a vehicle, without the owner's consent, as
prohibited in 5. 943 23.

(r} Rohbery, as prohibaied in 5. 943,32

(5] Sexual assualt of a child, as prohibited in s, 249502,

(t} Repeated acts of sexual assault of the same child, as
prohibited ins. 948.025.

(22) “Peace officer” means any person vested by law with a
duty to maintain public order or to make arrests for crime, whether
that duty extends to all crimes or is limited to specific crimcs.

(24) “Place of prostitution' means any place where a person
habitually engages, in public or in private, in non-marital acts of
sexual intercourse, sexuzi gratification involving the sex organ of
one person and the mouth or anus of another, masturbation or
sexual contact for anything of value.

(28) ""Property of another" means property in which a person
other than the actor has a legal interest which the actor has no right
1o defeat or impair, even though the actor may also have a legal
interest in the property.

(30) "Public officer'": "public employee". A *‘public officer" is
any person appointed or elected according to law to discharge a
public duty for the state or one of its subordinate governmental
units. A “'public employee.' is any person, not an officer, who
performs any official function on behalf of the State or one of its
subordinate gevernmental units and who is paid from the public
treasury of the state or subordinate govemmcntal unit.

(32) ""Reasonably belicves™ means that the actor believes that a
certain  fact situation exists and such belief under the
Circumstances is reasonable even though erroneous.

(34) "Sexual contact™ mcans the intentional touching of the
clothed or unclothed intimate parts of another pcrson with any part
of the body clothed or unclothed or with any object or device, the
intentional touching of any part of the body clothed or unclothed



of another person with the intimate parts of the body clothed or
unclothed, or the intentional penile ejaculation of ejaculate or
intentianal emission of urine or feces upon any part of the body
clothed or unclothed of another person. if that intentional
touching, cjacul.nion or emission is for the purpose of sewual
humiliation, sexuai degradatlon sexual arcusal or gratification.

(36)"Sexual intercourse' requires anlv vulvar penetration and
does not require emission. o

(38) ""Substantial bodily harm™ means bodily injury that causes
a laceration that requires stitches: any fracture of a bone; a burn; a
temporary loss of consciousness, sight or hearing; a concussion; or
a loss or fracture ofa tooth. o ) )

(40) "Transfer' means any transaction involving a change in
possession of any property, or a change of right, title, or interest to
orin any property. ) )

(42) "Under the influence of an intoxicant” means that the
actor's ability to operate a vehicle or handie a firearm or airgun is
materially impaired because of his or her consumption of an
alcohol bevcerage, of a controlled substance or controlled substance
analog under ch. 961, of any combination of an alcohol beverage,
controlled substance and controlled substdncc analog, or of any
other drug or of an alcohol beverage and any other drug. )

(44) “Wehicle” means any self-propelled device for moving
persons or property or pulling implements from one place to
another, whether such device is operated on land, rails, water. or in
the air.

(46) "With intent™ has the meaning designated in s. 939.23.
~ (48) ""Without consent"* means no consent in fact or that consent
is given for one of the following reasons:

(a) Because the actor put the victim in fear by the u=e or threat
of imminent use of physical violence on the victim. or on a person
in the victim's presence, or on a member of the wvictim’s
immediate family; or ] )

(b) Because the actor purports to be acting under legal authority;
or

(c) Because the victim does not understand the nature of the
thing to which the victim consents, either by reason of ignorance
or mustake of fact or of law other than criminal law or by reason of
youth or defective mental condition, whether permanent or
{eMpPOrary.

MEsfaryl 1971 o 219; 1977 o 3% 1977 ¢ 172 1579 ¢ 5%, 120, 198 2. 705 | 7;
NEE| ¢, 90 348, 1983 g 17, £50 195 g A6 ¥, NOET g 302, 195 1997 o 08, I3,
125, 441, Eh 155 e 6% 436, 48, FAT o 142, 35 3000 o 10E

I wies Fou thee jury e determsine whethes @ soll deink bonle, aith whach the vietim
was hit an e head. constituteda dangerous weapon. Actual injury to the viclin is
not reauired. Langston v. Stale. 61 Wis. 2d 288, 212 N W, 9& il3 {1973),
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| TR .l" 1
o permanéent mjurv =0 damage 1o any member or organ La Barge v, State. 74
Wi, 2d 327. 246 N.W .2 794 (1976) ]

A jury must find thal zets of prostitution were repeated or were continued i order
to find that premises are “a place of prostitution” under sub.24}. Johnson v. State, 76
Wis. 2d 672, 251 N.W.2d 834 (1977).

Sub.14), either on its face or as construed in Lo Barge, iS nod unconstitutionally
vague. Cheatham v. State, 85 Wis. 2d 112,270 KW 24 194 (1978).

Definitions of *‘under lle influence™ in this section and in 8 346.63 (1)(a} are
equivalent. State v. Waalen, 130 Wis. 2d 18, 386 W W .2d 47 {1986}

To determine whether an infant waa “born slive™ under suh.16), the 5. 146.71
standard to determine death is applied, &, “if nee 15 not dead he 15 mdeed alsve ™
State v. Cornelius, 132 Wis. 24 272. 448 N.W 2d 434 {Ct. App. 1989).

A do. may be a dangerous weapon under sub. 10} State v. Sinks, 168 Wis. 24 244,
483 M. 24 286 (Cr. App 1992).

Portions of the defendant’s wnalomy == il dangerous weapons under sub.10).
Sure v Frew, 178 Wis. 2d 729, 505 MW 1 786 (Cr. App. 1993).

An automobile v constitute a dangerous weapon under sub.16). State v. Bidweli,
200 Wis. 26 200. 546 LW 2 507 {Ct. App. 1996},

A firearm with a Ingger lock is within the definition ol & dangerous weapon under
sub. [0). Slale v, Mok, 214 Wis. 2d 25, 5T] MW 2d 2587 O App 1997).

When a miother agreed o the father taking a child on a camping trip, but the father
acnellh inkended o pennaneily ke dee child and did abscond 1o Caneda with the
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SUBCHAPTER 111
DEFENSES TO CRIMINAL LIABILITY

939.48 Self-defense and defense oF others. {1} A person
is privileged to threaten or intentionally use force against another
for the purpose of prcventing or terminating what the pcrson
reasonably believes to be an unlawful interference with his or her
person by such other person. | h ¢ actor may intentionally use only
such force or threat thereof as the actor rcasonably believes is
necessary to prevent or terminate the intcrfcrcncc. The actor may
not intentionally use force which is intended or likely to cause
death or great bodily harm unless the actor reasonably believes
that such force is necessary to prevent imminent death or great
bodily harm to himselfor herself.

(2} Provecaben affects the privilege of sel I=lelense as follows:

(a} A persan who engages mounlaw ol condwa of a type likely (e
provoke others t aflack lam or her and thereby dees provoke an
attack is not entitled to claim the privilege of self-defense against
such attack, except when the attack which ensues is of a type
causing the person engaging in the unlawful conduct to reasonably
believe that he or she is in imminent danger of death or great
bodily ham. In such a case, the person engaging in the unlawful
conduct is privileged to act in seif-defense, but the person is not
privileged to resort to the use of force intended or likely to cause
death to the person's assailant unless the person reasonably
believes he or she has exhausted every other reasonable means to
escape from or otherwise avoid death or great bodily harm at the
hands of his or her assailant.

(b) The privilege lost by provocation may he regained if the
actor in good faith withdraws from the fight and gives adequate
notice thereofto his or her assailant.

(c) A person who provokes an attack, whether by lawful or
unlawful conduct, with intent to use such an attack as an excuse to
cause death or great bodily ham to his or her assailant is not
entitled to claim the privilege of self-defense.

(3) The privilege of self-defense extends not only to the
intentional infliction of harm upon a real or apparent wrongdoer,
but also to the unintended infliction of ham upon a 3rd person,
except that if the unintended infliction of harm amounts to the
crime of first—degree or 2nd—degree reckless homicide, homicide
by negligent handling of dangerous weapon, explosives or tire,
first-dcgrec or 2nd-degree reckless injury or injury by negligent
handling of dangerous weapon, explosives or fire, the actor is
liable for whichever one ofthosc crimes is committed.

(4) A person is privileged to defend a third person from real or
apparent unlawful interference by another under the same
conditions and by the same means as those under and by which the
person is privileged to defend himself or herself from real or
apparent unlawful interference, provided that the person
reasonably believes that the facts are such that the third person
would be privileged to act in self-defense and that the person's
intervention is necessary for the protection of the third person.

(5) A person is privileged to use force against another if the
person reasonably believes that to use such force is necessary to
prevent such person from committing suicide, but this privilege
does not extend to the intentional use of force intended or likely to
cause death.

{8} In this saction “unlowful™ means either tortioes or expressly
prohibived by criminal law ar both

Hitpery: 1987 o 2949, [901 5 285
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W him o e lendael 12 el ks shoot nr wec fores, e could Tl
claim self-defense. (!euh(}m ¥, Stale 55 . 2d 466, 198 N.W.2d 477 (1972

SubZr(d) is zmp;ahcablc to a defendant if e nature of the Initial provocstion is a
gen -in -hand confrontation of an intended victim by a self-identified robber Under
Ihe=ie circumstances the intended victim is justified in the use of force in Uk exercise
of the right of sclf-defense. Ruff v, State. 68 Wis. 2d 713. 223 N.W.Zd 446 (1974).

Whether a defendant’s belief was reasonable under subs. 1} and (4) depends. in
part, upon the paiies’ personal characteristics and histories and whether events wers
continucus. State v. Jones. 147 Wis. 2d 806, 434 N.W.2d 380 (1989).

Evidence of prior specific instances of viclence hat were known to e accused
may be presented to Higfoii a defense of self-defense. The evidence is not limited in
the socused & own leshimarry, but the evidence nmy not be extended to the point el
it is being offered m prove lht the victim acted in conformity with his or her viclest
tendencies. State . Daniels, 160 Wis. 2d 83, 465 N.W .24 633 {1991)
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939.60 Felony and misdemeanor defined. A crime
punishable by imprisonment in the Wisconsin state prisons is a

felony. Every other crime is a misdemeanor.

History: 1977 . 418 & 924 (1 E) e}
A slatulory offense pums hatle by imprisonment of oz year or less i am unspecified
place --I'-. nfierseiil may result m confinement in a slak prison and, leickee IS-u
[edoiry, repandless & rllh cluifaion of the ofenee o the bme of de stahe
wuclineel. State ex rel. MeDonald v, Douglas County Cirenit Ot 100 Wis. 2d 36‘3
302 N.W.2d 462 (1981}

939.61 Penalty when none expressed. {1} If a person is
convicted of an act or omission prohibited by statute and for which
no penalty is exoressed, the person shall be subiect to a forfeiture
not'to exceed %20H}

(2)If a person is convicted of a misdemeanor under state law for
which no penalty is expressed, the person may be fined not more
than 3506 or imprisoned not more than 30 days or both.

(3) Common law penalties are abolished.

History: 1877 ¢. 173

939.615 Lifetime supervision of serious sex offenders.

{1} Dreriximeons. In this section:

(a) "Department™ means the department of corrections.

(b)"Serious sex offense’ means any of the following:

1. A violation, or the solicitation, conspiracy, or attempt to
commit a violation, of s. 940.22 {2), 940.225 (1), (2}, or (3),
948.02 (1) or {2), 948.025 (1), 948.05 (1} or (Im), 948.055 (1),
948.06, 948.07, 948.075, 94808, 948.11 (2) (a), 948.12, or
948.13.

2. A violation, or the solicitation, conspiracy or attempt to
commit a violation, under eh. 940, 943, 944 or 948 other than a
violation specified in subd. 1., if the court determines that one of
the purposes for the conduct constituting the violation was for the
actor's sexual arousal or gratification.

EZ) WHEN LIFETIME SEPERVISION MAY BE ORDERED.

a) Except as provided in par. (b), if a person is convicted of a
serious sex offense or found not guilty of a serious sex offense by
reason of mental disease or defect, the court may, in addition to
sentencing the person, placing the person on probation or, if
applicable, committing the person under s. 971.17. place the
person on lifetime supervision by the department if notice
concerning lifetime supervision was given to the person under s.
©73.125 and if the court determines that lifetime supervision ofthe
person is necessary to protect the public.

(b) A court may not place a person on lifetime supervision under
this section if the person was previously placed on lifetime
supervision under this section for a prior conviction for a serious
sex offense or a prior finding of not guilty ofa serious sex offense
by reason of mental disease or defect and that previous placement
on lifetime supervision has not been terminated under sub.6).

(¢) If the prosecutor is seeking lifctime supervision for a person
who is charged with committing a serious sex offense specified in
sub.1) (b) 2., the court shall direct that the trier of fact find a
special verdict as to whether the conduct constituting the offense
was for the actor's sexual arousal or gratification.

(3) WHEN LIFETIME SUPERVISION BEGINS. Subject fu suh.4), the
period of lifetime supervision on which a person is placed under
this section shall begin at whichever of the following times is
applicable:

a) If the person is placed on probation for the serious sex
offense, upon his wr her discharge from probation.

(b) If the person is sentenced to prison for the serious sex
offense, upon his or her discharge from parole or extended
supervision.

(c) If the person is sentenced to prison for the serious sex
offense and is being released from prison because he or she has
reached the expiration date ofhis or her sentence, upon his or her
release from prison.

(d) If the person has been committed to the department of health
and family services under s. 971.17 for the serious sex offense,

upon the termination ofhis or her Commitment under s. 71.17 (5)

or his or her discharge from the commitment under s. 971.17 {6\,
whichever is applicable

(c) If par. (a), (b), (c) or (d) does not apply, upon the person
being sentenced for the serious sex offense.

(4) ONLY ONE PERIOD OF LIFETIME SUPERVISION MAY BE
ivMpPOSED If a person is being sentenced for more than one
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conviction for a serious sex offense, the court may place the
person on one period of lifetime supervision only. A period of
lifetime supervision ordered for a person sentenced for more than
one conviction begins at whichever of the times specified in sub.3)
iS the latest.

(5) STATUS OF PERSON PLACED ON LIFETIME SUFERYISICN;
POWERS AND DUTIES OF DEPARTMENT. () A person placed on
lifetime supervision under this section is subject to the control of
the department under conditions set by the court and regulations
established by the department that are necessary to protect the
public and promote the rehabilitation of the person placed on
lifetime supervision.

(am) The department may temporarily take a person on lifetime
supervision into custody if the department has reasonable grounds
to believe that the person has violated a condition or regulation of
lifetime supervision. Custody under this paragraph may last only
as long as is reasonably necessary to investigate whether the
person violated a condition or regulation of lifetime supervision
and, if warranted, to refer the person to the appropriate
prosecuting agency for commencement of prosecution under
sub.7).

(b) The department shall charge a fee to a person placed on
lifetime supervision to partially reimburse the department for the
costs of providing supervision and services. The department shall
set varying rates for persons placed on lifetime supervision based
on ability to pay and with the goal ofreceiving at least 31 per day,
if appropriate, from each person placed on lifetime supervision.
The department may decide not to charge a fee while a person
placed on lifetime supervision is exempt as provided under par.
(c). The department shall collect moneys for the fees charged
under this paragraph and credit those moneys to the appropriation
account under s. 20.410 (1} {gh).

(c) The department may decide not to charge a fee under par. (b)
to any person placed on lifetime supervision while he or she meets
any ofthe following conditions:

1. Is unemployed.

2. Is pursuing a full--time course of instruction approved by the
department.

3. Is undergoing treatment approved by the department and is
unable to work.

4. Has a statement from a physician certifying to the department
that the person should be excused from working for medical
reasons.

(6) PETITIO% FOR TERMINATION OF LIFETIME SUPERVISION.

(a) Subject to par. {b), a person placed on lifetime supervision
under this section may file a petition requesting that lifetime
supervision be terminated. A person shall file a petition requesting
termination of lifetime supervision with the court that ordered the
lifetime supervision.

(b) 1. A person may not file = petition requesting termination of
lifetime supervision if he or she has been convicted ofa crime that
was committed during the period of lifetime supervision.

2. A person may not file a petition requesting termination of
lifetime supervision earlier than 13 years after the date on which
the period of lifetime supervision began. If a person files a petition
requesting termination of lifetime supervision at any time earlier
than 15 years after the date on which the period of lifetime
supervision began, the court shall deny the petition without a
hearing.

(c) Upon receiving a petition requesting termination of lifetime
supervision, the court shall send a copy of the petition to the
district attorney responsible for prosecuting the serious sex offense
that was the basis for the order of lifetime supervision. Upon
receiving a copy of a petition sent to him or her under this
paragraph, a district attorney shall conduct a criminal history
record search to determine whether the person has been convicted
of a criminal offense that was committed during the period of
lifetime supervision, No later than 30 days after the date on which
he or she receives the copy of the petition, the district attorney
shall report the resuits ofthe criminal history record search to the
court and may provide a written response to the petition.

(d) After reviewing the report of the district attorney submitted
under par. (c) concerning the results of a criminal history record
search, the court shall do whichever ofthe foliowing is applicable:

i. If the report of the district attorney indicates that the person
filing the petition has been convicted of a criminal offense that



was committed during the period of lifetime supervision. the court
shall deny the person's petition without a hearing.

2. If the report of the district attorney indicates that the person
filing the petition has not been convicted of a criminal offense that
was committed during the period of lifetime supervision, the court
shall order the person to be examined under par. (e) shall notify
the department that it may submit a report under par. (em) and
shall schedule a hearing on the petition to be conducted as
provided under puar. {f}.

(e) & person filing a petition requesting termination of lifetime
supervision who is entitled to a hearing under par. (d) 2. shall be
examined by a person who is either a physician or a psychologist
licensed under ch. 455 and who is approved by the court. The
physician or psychologist who conducts an examination under this
paragraph shall prepare a report of his or her examination that
includes his r her opinion of whether the person petitioning for
termination of lifetime supervision is a danger to public. The
physician or psychologist shall file the report of his or her
examination with the court within 60 days after completing the
examination. and the court shall provide conies of the renort to the
person filing the petition and the district attorney who received a
copy oithe person's petition under par. (c). The contents of the
report shall be confidential until the physician or psychologist
testifies at a hearing under par. (f). The person petitioning for
termination of lifetime supervision shall pay the cost of an
examination required under this paragraph.

{emyj (d) 2., the department may prepare and submit to the court
a report concerning a person who has filed a petition requesting
termination of lifetime supervision. If the department prepares and
submits a report under this paragraph, the report shall include
information concerning the person's conduct while on lifetime
supervision and an opinion as to whether lifetime supervision of
the person is still necessary to protect the public. When a report
prepared under this paragraph has been received by the court, the
court shall, before the hearing under par. {f), disclose the Contents
of the report to the attorney for the person who filed the petition
and to the district attorney. When the person who filed the petition
is not represented by an attorney, the contents shall be disclosed to
the person.

ifi A hearing on a petition requesting termination of lifetime
supervision may not be conducted until the person filing the
petition has been examined and a report of the examination has
been filed as provided under par. (e). At the hearing, the court
shall take evidence it considers relevant to determining whether
lifetime supervision should be continued because the person who
filed the petition is a danger to the public. The person who filed
the petition and the district attorney who received the petition
under par. (c) may offer evidence relevant to the issue of the
person's dangerousness and the continued need for lifetime
supervision.

(g) The court may grant a petition requesting termination of
lifetime supervision if it determines after a hearing under par {f}
that lifetime supervision is no longer necessary to protect the
public.

(h) If a petition requesting termination of lifetime supervision is
denied after a hearing under par. {3, the person may not file a
subsequent petition requesting termination of lifetime supervision
until at least 3 years have elapsed since the most recent petition
was denied.

(i) If the court grants a petition requesting termination of
lifetime supervision and the person is registered with the
department under s. 301.45, the court may also order that the
person is no longer required to comply with the reporting
requirements under s. 301.45. This paragraph does not apply to a
person who must continue to comply with the reporting
requirements for life under s. 301.45 (5) (b) or for as long as he o1
she is in this state under s. 301.45¢5m} (b).

(7) PENALTY FOR VIOLATION OF A CONDITION OF LIFETIME
surervisans, () No person placed on lifetime supervision under
this section may knowingly violate a condition or regulation of
lifetime supervision established by the court or by the department.

(b) 1. Except as provided in subd. 2., whoever violates par. (a) is
guilty of a Class A misdemeanor.

2. Whoever violates par. (a) is guilty of a Class | felony if the
?alme conduct that violates par. (a) also constitutes a crime that is a
elonv.
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NOTE: Subd. 1. is skewn as amended rff. 2-1-03 h¥ 2001 Wis. Act 109. Prior
in 2-1-03 it reads:

2. Wheever viokates par. {a} is guilty of a Class E felony if ths same conduct
il viokates par. {a) also censtituies a crime that is a felony.

(c) If a person is convicted of violating par. (a} for the same
conduct that resulted in the person being convicted of another
crime. the sentence imposed for the violation of par (a) shall be
consecutive to any sentence imposed for the other crime.

NOTE: Par. ic] is repealed eff, 2-1-03 by 101 Wis. Act 109,

History: 1997 2. 275; 1999a. 3. §9; 2001 a. 109,

939.62 increased penalty for habitual criminality. (1) If
the actor is a repeater, as that term is defined in sub.(2}, and the
present conviction is for any crime for which imprisonment may
be imposed, except for an escape under s. 946.42 or a failure to
report under s. $46.423, the maximum term of imprisonment
prescribed by law for that crime may be increased as follows:

(a) A maximum term of imprisonment of one year or less may
be increased to not more than 2 years.

NOTE: Bar. (a) is shown as amended eff. 2-1-03 by 2001 Wis. Act 109. Prior
to 2-1-03 it reads:

{3) A maximum term of ams ear or less mar be increased to nat more than 3
Years.

(b) A maximum term of imprisonment of more than one year but
not more than 10 years may be increased by not more than 2 years
if the prior convictions were for misdemeanors and by not more

than 4 years if the prior conviction was for a felony.

NOTE: Par. (b) is shown as amended eff. 2-1-03 by 2001 Wis. Aet 109. Prior
te 2-1-03 if reads:

{b} A maximum term of more than one year but met more than 10 pears ma?
be increased by mot mwre than 2 years if the prior ¢envictions were for
gm!isdemeanors and by not mmre than 6 years if the prier conviction was for a
elony.

(c) A maximum term of imprisonment of more than 10 years
may be increased by not more than 2 years if the prior convictions
were for misdemeanors and by not more than 6 years if the prior
conviction was for a fielony

NMOTE: Far. (&) Ii shewn as amemded 0L 2=1=03 by FHI W, At 199, Prior
to 2-1-03 it reads:

(¢y A maximum term of more than 10 years may be increased by not more
than 2 years if the prior cenvictions were for misdemeanors and by not mre
than 10 years if the prior canvietion was for a fokimy.

{2) The actor Is a repeater if the actor was convicted of a felony
during the 5-year period immediately preceding the commission
of the crime for which the actor presently is being sentenced, or if
the actor was convicted of a misdemeanor on 3 separate occasions
during that same period, which convictions remain of record and
un-reversed. It is immaterial that sentence was stayed, withheld or
suspended, or that the actor was pardoned, unless such pardon was
granted on the ground of innocence. In computing the preceding
5-vear period. time which the actor spent in actual confinement
serving a criminal sentence shall he excluded.

(2m) (a) In this subsection:

Im. **Serious child sex offense’ means any ofthe following:

a. A violation of 5. 948.02, 94R8.023, 948.05, 948.055, 948.06,
948.07,948.08 or 948.095 or 948.30 or, if the victim was a minor
and the convicted person was not the victim's parent, a violation
of 5.940.31

b. A crime at any time under federal law or the law of any other
state or, prior to July 16, 1998. under the law of this state that is
comparable to a crime specified in subd. 1m. a.

2m. ""Serious felony" means any ofthc following: a. Any felony
under s. 961.41 (1), (Im) or (Ix) that is a Class A, B, or C felony
or, if the felony was committed before February i, 2003, that is or
was punishable by a maximum prison term of 30 years or more.

NOTE: Subul par. a. is shown as amended eff. 2-1-03 by 2001 Wis. Act 109.
Prior s 2183 it rends:

a Any feleay umder <. 141 (1), (1m)or (]x)if the felony is punishable by a
maximum prison ferm of 30 years mr more.

b. Any Felony under s. 940.09 (1), 1999 stats., s. 943.23 (Im) or
{1}, 1999 stats., s. 948.35 (1) (b) or (c), 1999 stats., or 5. 948.36,
1999 stats., or s. 940.01, 940.02, 940.03, 940.05, 940.0% (Ic),
940.16, 940.19 ¢5), 940.195 (5}, 940.21, 940.225 {1} or (2),
940 305, 940,31, 941.327 (2) (b} 4., 943. 02 §943.10 (23, 943.23

g}, 943.32 (2], B46.43 (im) 948.02 {1}y or (11, 948, 025 948.03
(2) (a) or (c). 948.05, 948.06, 948.07, 948.075, 948.08, or 948.30

SOTE Subd par. b. is shown as amended eff. 2-1-03bv 2001 Wis. Act 109.
PFrlor 1o E=1=03 @ remds

b. Any Tefany oedier o S30000, Jph02, L0, BI005 TR (1) ML
BADLI® (), AR 095 (5), WOEL, SERIES (1por (D) S0305, 940,30, #1337 (T)
e 4, TR OY SET00 (3L BEEY j1E), C0mioar (D) B43IT O (Z) Mdadd (Eml



948.02 (1} o (I WIHATE, 94803 2) (a) or |_-|| 'Hul.l'n. B4 Bh, S4E0T, WE DTS,
918.08, 948.30 2), 948.35 {1} (b)or (c), or 948.36

¢. The solicitation, conspiracy or attempt, under s. 939.30,

939.31 or 939,32, to commit a Class A felony.

d. A crime at any time under federal law or the law of any other
state or, prior to April 28, 1994, under the law of this state that is
comparable ton crime specified in subd. 2m. a., b. or c.

(b) The actor is a persistent repeater if one of the following
applies:

1. The actor has been convicted of a serious felony on 2 or more
separate occasions at any time pieceding the Serious felony for
which he or she presently is being sentenced under ch. 973, which
convictions remain of record and un-reversed and, of the 2 or
more previous convictions, at least one conviction occurred before
the date of violation of at least one of the other felonies for which
the actor was previously convicted.

2. The actor has been convicted of a serious child sex offense on
at ieast one occasion at any time preceding the date of violation of
the serious child sex offense for which he or she presently is being
sentenced under ch. 973, which conviction remains of record and
un-reversed.

(bmj For purposes of counting a conviction under par. (b), it is
immaterial that the sentence for the previous conviction was
stayed, withheld or suspended, or that the actor was pardoned,
unless the pardon was granted on the ground of innocence.

(c) If the actor is a persistent repeater, the term of imprisonment
for the felony for which the persistent repeater presently is being
sentenced under ch. 913 is life imprisonment without the
possibility of parole or extended supervision.

(d) If a prior conviction is being considered as being covered
under par. (a) 1m. b. or 2m. d. as comparable to a felony specified
under par. (a) 1m. a. or 2m. n., b. or ¢., the conviction may be
counted as a prior conviction under par. (b) only if the court
determines, beyond a reasonable doubt, that the violation relating
to that conviction would constitute a felony specified under par.
(@) Im. a. or 2m. a., b. or c. if committed by an adult in this state.

(3 In this section “felony'" and ‘‘misdemeanor” have the
following meanings:

(@) In case of crimes committed in this state, the terms do not
include motor vehicle offenses under chs. 341 to 349 and offenses
handled through proceedings in the court assigned to exercise
jurisdiction under chs. 48 and 938, but otherwise have the
meanings designated in S.939.60.

(b) In case of crimes committed in otherjurisdictions, the terms
do not include those crimes which are equivalent to motor vehicle
offenses under chs. 341 to 349 or to offenses handled through
proceedings in the court assigned to exercise jurisdiction under
chs. 48 and 938 Otherwise, felony means a crime which under the
laws of that jurisdiction carries a prescribed maximum penalty of
imprisonment in a prison or penitentiary for one year or more.
Misdemeanor means a crime which docs not carry a prescribed
maximum penalty sufficient to constitute it a felony and includes

eremies punishable only by 2 fine.

Hhdory: 1977 © 349, 1089 50 K5; [991 4, THO ARD, £86; 1995 g 77, 448 1997 a
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939.63 Penalties; use of a dangerous weapon. {1} If a
person commits a crime while possessing, using or threatening to
use a dangerous weapon, the maximum term of imprisonment
prescribed by law for that crime may be increased as follows:

() The maximum term of imprisonment for a misdemeanor may
be increased by not more than 6 months.

{b) If the maximum term of imprisonment for a felony is more
than 5 years or is a life term, the maximum term of imprisonment
for the felony may be increased by not more than 5 years.

(e) If the maximum term of imprisonment for a felony is more
than 2 years, but not more than 5 years, the maximum term of
imprisonment for the felony may be increased by not mere than 4
WVEIrs

(dy The maximum term of imprisonment for a felony not
specified in var. {(b) or i) mav be increased bv not more than 3
years.

(2)The increased penaltyprovidcd in this section docs not apply
if possessing, using or threatening to use a dangerous weapon Is an
essential element of the crime charged.

(3)This section applies only to crimes specified under chs. 939
to951 and 961.

Tk
- |




HOTE: This section is shown as affected by 2001 Wis. Aed 109, off 2—-1-03
Frigr oo 2-1-05 0 ressls
939,85 Penallies; usa of a dangerous weapon. (1)
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increased by net mare than 5 years.

3. Ifthe maximum term of Imprisessmess for a felony is mere than 2 years.
but ot more than 3 vears, the maximum term of imprisenment for the felony
mar be increased by ned more than 4 years.

4. The maximum term oOf imprisonment for a felons net specitied in subsd. 2.
or 3. map he increased by nut more than 3 years,

() The increased penalty provided in this subsection does not apply i
possessing, using wr threatening to uer a dangerous weapen js an essential
element of the crime charged.

(<) This subsection applies only i crimes specified under chr. 939 te 951 and

1.

2) Whoever is convicted of committing o felony while possessing, using or
threatening to usr a dangerous weapon shal be sentenced t6 a minimum term of
years in prison, unless the sentencing court otherwise provides. The minimum

ivwm for b Dicil apglication ol thiz cefasctiee i3 1 vear. The minimum lerm fer
EL ambsequentl appdicition of thic sibaectios s 5 years. 1F thr coenl places e
prrann ea jrebalion or impeses 8 senlence ke thew the prsamprice minimems
seniomor, M shall place (15 Feamom fe b doisg o rhe recend.
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108, J57 MW 24 535 1984

Possgsemn coenmguavas both aflim] aid consmeotive possesson To prove a
vipdarmn of e deciure e slake sl prove sial e defemdan possesoyd the weapan
m facilimie the prochcaie cffece. St v Pegle, 185 Wie 2d 255, 317 MW 2d 149
(£994).

See plso State v Howard, 211 Wis, 2d 265, 364 N W.2d 753 (1997).

An automobile may ceisbiake & dangerous weapon under s. 93922 (16). State v.
Bidwell, 200 Wis. 2d 2003, 546 N.W .2d 507 {Ct. App. 1996).

Llider Peete, there is sufficient evidence of possession if the evidence allows a
reasonable jury to find beyond a reasonable doubt that the defendant possessed a
dangerous weapon in order to use i 0r threaten to use it. even if the defendant did 1e£
e o threaten to use it the comnmssion of the crime. Swte v. Page, 2000 W1 App
267,240 Wis. 2d 276. 622 N.W 2d 285,

Whin Deo penalty enbancens ars apphicable o ke same crime, the length of e
second penalty enhancer is based on the nmximum term for e pase crine as
extended B the first penalty enhancer. Slate v. Quircz, 2002 W1 App 52, 251 Wis. 24
245, 641 =W 1 715,

3

54



CHAPTER 940
CRIMES AGAINST LIFE AND BODILY SECURITY

SUBCHAPTERII
BODILY SECURITY

940.19 Battery; substantial battery: aggravated battery.
940.20 Battery: Special cetimibin.
940.24 injury by negligent handling of dangesous weapon, explosives or tire.

$40.30 False imprisonment.
94034 Duty 0 aid victim ot report crime.

Cross Reference: See definitions ins. 939.22

NOTE 1987 Wis. Act 399 inciuded changes in homicide and lesser included
offenses. Tho sections affected had previousty passed the senate as 1987 Senate
Bill 191, which was prepared by the Judicial Couneil and contained explanatory
notes. These notes have been inserted following the sections affected and are
credited to SB 191 aw “Bill 191-8".

940.19 Battery: substantial battery; aggravated battery.
(1) Whoever causes bodily harm to another by an act done with
intent to cause bodily harm to that person or another without the
consent of the person so harmed is guilty of a Class A
misdemeanor. ) )

(2) Whoever causes substantial bodily harm to another by an act
done with intent to cause bodily harm to that person or another is
guilty of a Class | felony.

NOTE: Sub. {2} is shown as amended &fl. 2-1-03 bv 2001 Wis. Act 18%. Prior
to 2—-1-03 it redili!

(2) Whoever ¢auses substantial bodily harm te another by am act done with
intent 1 cause bodily harm to that person or another is guilty of a Class E
felany. i i

(3) Whoever causes substantial bodily harm to another by an act
done with intent to cause substantial bodily harm to that person or
another is guilty of a Class D felony.

NOTE: Sub. (3) is repealed eff. 2-1-03 by 2041 Wis. Act 10%.

(4) Whoever causes great bodily harm to another by an act done
with intent to cause bodily harm to that person or another is guilty
of a Class H felony.

NOTE Sub. (4} I# shown as amended #lT. 2—1-03 hiy 2001 Wis. Act 109. Prior
t0 2-1-03 it reads:

(4) Whoever causes great bodily harm t¢ another by am act done with intent to
cause bodily harm to that person ar mother i& guilty of a Class D felony.

(5) Whoever causes great bodily harm to another by an act done
with intent to cause great bodily harm to that person or another is
guilty of a Class E felony.

NOTE: Sub. (5) is shown as amended T, 2-1-03 iy 2001 Wis. Art 109. Prior
e 2-1-03 it reads:

(5) Whoever causes great bodily harm te another by an act done with intent te
cause either substantial bodily harm er great bodily harm to that person or
mother is guilty of a Class C felony. .

(6) Whoever intentionally causes bodily harm to another by
conduct that creates a substantial risk of great bodily harm is
guiity of a Class H felony. A rebuttable presumption of conduct
creaning a substantial risk of great bodily harm arises:

NOTE Sub. (6) {intre.} is shown as amended fl. 2-1-03 by 20601 Wis. Act
109, Prior to 2-1-03 it reads:

(6) Whoever intentionally causes bodily harm to another by conduct that
creates a substantial risk of great bodily harm is guilty of a Class D felony. A
rebuttable presumption of conduct creating a substantial risk of great bodily
harm arisen: i

(a) 1f the person harmed is 62 years of age or older; or (b) If the
person harmed has a physical disability, whether congenital or
acquired by accident, injury or disease, that is discernible by an
ordinary person viewing the physically disabled person, or that is
actually known by the actor.

History: 1977 e. 173: 1979 c. 111, 113; 1987 a. 3%%; 1993 a. 441, 483; 2001 a.
109.

Under the “slemients only” test, offenses under subsections that require proof of
non-consent are not lesser included offenses of offenses under subsections for which
proof of pen-consent is not required. State v. Richards, 123 Wis. 2d 1, 365 N.W.24 7
(1983).

“Physical disability” is discussed. State v. Crowley, 143 Wis. 2d 324, 422 N.W.2d
841 (1988). First~degree reckless imjury, s, 940.23{1), is not a lesser included offense
of aggravatedbattery State v. Eastman, 185 Wis. 2d 405, 518 N.W.2d 257 {Ct. App.
1994).

The act of throwing uring that strikes another and caeses pain constitutes a battery.
Sate v. Higgs, 230 Wis. 2d 1, 501 N.W.2d 653 (Ct. App 1999}, _

Section 941.20 (i}, Ist-degree recklessly endangering safety, is not a lesser
included offense of SUb. (5), aglglravated battery. State v. Dibble. 2002 Wi App 219.

UE.

0. {5)
— Wis, 3l LGSO NW.II

940.20 Battery: special circumstances. (1) BATTERY BY
PRISONERS. Any prisoner confined to a state prison or other state,

55

county or municipal detention facility who intentionally causes
bodily harm to an officer, employee, visitor or another inmate of
such prison or institution, without his or her consent, is guilty of a
ClassH felony. )

NOTE Sub. ¢1) is shown as amended eff, 2-1-03 by 2001 Wis. Act 109. Prior
10 2-1-03 i roads: .

(1) BATTERY BY PRISONERS. Any prisoner confined to a state prison ar other
state, county @r municipal detention facility who intentionally causes bodily
harm to am officer, employee, whiter or another inmate of such prison or
tsarfuilon. without his mr her consent, is guilty of a Class D felony.

{1m} BATTERY BY PERSONS SUBFECT TO CERTAIN INJUNCTIONS,

(a) Any person who is subject to an injunction under s. 813.12 or
a tribal injunction filed under s. 806.247 (3) and who intentionally
causes bodily harm to the petitioner who sought the injunction by
an act done without the consent of the petitioner is guilty of a
Class | felony. ) ) o

(b) Any person who is subject to an injunction under s. 813.125
and who intentionally causes bodily harm to the petitioner who
sought the injunction by an act done without the consent of the
petitioner is guilty of a Class I felony.

NOTE Sub. (Im) is shown as amended eff. 2-1-03 by 2061 Wis. Act 109.
Prior te 2-1-03 it reads:

{1m} BATTERY BY PERSONS SUBJECT TO CERTAIN INJUNCTIONS.

(a) Any person who is subject to an injunction under 1. 813.12 or =z tribai
injunction iiied under 5. 806.247 {3} and who intentionally causes bodily hsrm
to the petitioner who sought the injunction by an art done without the consent of
the petitioneris guilty of a Class E felony.

(b) Any person wha is subject to am injunction under s. 813.125 and who
intentionalty cames bodily harm to the petitioner who sought the injunction by
an act dome without the eensent of the petitioner Is guilty of a Class E felony.

{2} BATTERY TO LAW ENFORCEMENT OFFICERS AND FIRE
FizHTERS. Whoever intentionally causes bodily harm to a law
enforcement officer or fire fighter, as those terms are defined in s.
102.475 (8) (b) and {c), acting in an official capacity and the
person knows or has reason to know that the victim is a law
enforcement officer or fire fighter, by an act done without the
consent of the person so injured, is guilty of a Class H felony.

NOTE Sub. (2) is shown as amended eff. 2-1-03 by 2801 Wis. Act 109. Prier
to. | = 0 3ir reads:

(2) BaTTERY TO LAW ENFORCEMENT OFFICERS ANE} FIRE FIGHTERS. Whoever
ntentionally causes bodily harm te a kaw enforcement officer or fire fighter, as
those terms mre defined ins. 102.475 {8) (b) and (¢}, acting in an official rapacity
and the person knows ar ha# reason to know that the vietim is a law enforcement
officer er fire fighter, by mm act dona without the consent of the person s&
injured, is guilty of a Class D felony.

{2m} BATTERY TO PROBATION, EXTENDED SUPERVISION AND
PAROLE AGENTS AND AFTERCARE AGENTS. (a) Im this subsection:

1. “Aftercare agent” means any person authorized by the
department of corrections to exercise control over a juvenile on
aftercare. o

2. “Probation, extended supervision and parole agent” means
any person authorized by the department of corrections to exercise
control over a probationer, parolee or person on extended
supervision. ) ]

b) Whoever intentionally causes bodily harm to a probation,
extended supervision and parole agent or an aftercare agent, acting
in an official capacity and the person knows or has reason to know
that the victim is a probation, extended supervision and parole
agent or an aftercare agent, by an act done without the consent of
the person so injured, is guilty of a Class H felony.

NOTE: Par. (h) is shown ax amended #il. 2-1-03 by 2001 Wis. Act 109. Prior
i 2-1-03 it reads:

(b) Whoever intentienzlly causes bodily harm ## a probation, extended
suparvnian and parole agent or an aftercare agent, acting in an official capacity
and the person kmows or has reason to knew that the victim i& a probation,
extended supervision and parole agent or an aftercare agent, by mm act done
witheat the consent of the persen six injured, is guilty of a Class D felony. .

{31 BaTTERY Tor JURORS. Whoever intentionally causes bodily
harm to a person who he or she knows or has reason to know is or
was a grand or petit juror, and by reason of any verdict or
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(d) A person need not comply with this subsection if any of the
following apply:

1. Compliance would place him or her in danger.

2. Compliance would interfere with duties the person owes to
others.

3. In the circumstances described under par. (a), assistance is
being summoned or provided by others. ]

4. In the circumstances described under par. (b} or (¢}, the crime
or alleged crime has been reported to an appropriate law
enforcement agency by others.

(2} If a person 15 subject to Swb, (2) (b} or (c), the person aeed
not comply with Sub. (2) {b} or {c) until after he or she has
summonedor provided assistance to a victim.

(3) If aperson renders emergency care for a victim, s. 835.48 (1)
applies. Any person who provides other reasonable assistance
under this section is immune from civil liability for his or her acts
or omissions in providing the assistance. This immunity does not
apply if the person receives or expects to receive compensation for
providing the assistance.

History: 1983 a. 198; 1985 a. 152,332; 1987 a. 14; 1995 a. 461.
This section is not unconstitutional. For a conviction, it nrasl be proved that an

i jeved 3 rrime WS BERE ceanmine TR Ly Le— 1 b
Io"’b"dﬂ')? ;%%Eﬁh%églr':r resqupree] e Fea'ﬂi{'elllrnndefendam In incrminase

hinwelf or herself as U statute contains no mandate that an individual identify
himself er herself Whether 2 defendant fits within an exception vader Sub. (2)(d} is
a matter of affirmative defense. State v. LaPlante, 186 Wis. 24 427, 521 N.W.,2d 448
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CHAPTER 941
CRIMES AGAINST PUBLIC HEALTH AND SAFETY

SUBCHAPTER 1}
WEAPONS

941.20  Emshapeing safety by use of dangerous weapon. 941,26 Machine gims and rser weapons; use incertain cases; penally.
941.23  Carving concealed weapon. 941.28 Possession of short-barreledshetgun or shori-barreled rlle
941.235 Carrying firearm in public building. 941.2% Possession of a firearm.
941.237 Carrying handgun where alcohol beverages may be sold and consumed.

SUBCHAPTER IV

OTHER DANGEROUS INSTRUMENTALITIES AND PRACTICES

941.30  Recklessly endangering safety.
941.31  Possession of explosives,

Cross Reference: See definittons in s, 939.22.

941.20 Endangering safety by use of dangerous
weapon. (1) Whoever does any of the following is guilty of a
Class A misdemeanor:

(a) Endangers another’s safety by the negligent operation or
handling of a dangerous weapon; or

(b) Operates or goes armed with a firearm while he or she is
under the influence of an intoxicant; or

(c) Intentionally points a firearm at or toward another.

(d) While on the lands of another discharges a firearm within
100 yards of any building devoted to human occupancy situated
on and attached to the lands of another without the express permis-
sion of the owner or occupant of the building. “Building” as used
in this paragraph includes any house trailer or mobile home but
does not include any tent, bus, truck, vehicle or similar portable
unit.

. I(2) Whoever does any of the following is guilty of a Class G
elony:

NOTE Sub.(2) (intre.} is shown &t amended eff. 2-i-03 by 2001 Wis. Act 109,
Prior to 2-1-03 it reads:
(2) Whoever does any of the fellowing is guilty of a Class E felony:

(a) Intentionally discharges a firearm into a vehicle or building
under circumstances in which he or she should realize there might
he a human being present therein; or

{(b) Setsa spring gun.

(3) (&) Whoever intentionally discharges a firearm from a
vehicle while on a highway, as defined in's. 340.01 (22), or on a
vehicle parking lot that is open to the public under any of the

following circumstances is guilty of a Class F felony:

NOTE Par.(a) {intre.) is shown as amended off. 2-1-03 by 2001 Wis. Act 109.
Prior to 2183 it reads:

(1) Whoever intentionally discharges = firearm from a vehicle while on
highway, ss defined in 1. 340.01 (22), ¢r an a vehicle parking It that is tg=en to
the public uader any af the following circumstanees is guilty of a Class C felony:

1. The person discharges the firearm at or toward another.

2. The person discharges the firearm at or toward amy building
or other vehicle. )
~ (h) 1. Paragraph (a) does not apply to any of the following who,
in the line of duty, discharges a firearm from a vehicle:

a. A peace officer.

b. A member ofthe U.S. armed forces.

¢. A member ofthe national guard. )

2. Paragraph (a) does not apply to the holder of a permit under s.
29.193 (2) who is hunting from a standing motor vehicle, as
defined ins. 29.001 (37}, in accordance with s. 29.193 (2) (cr) 2.

(c) The state does not have to negate any exception under
par.(b). Any party that claims that an exception under par.(b) is
applicable has the burden of proving the exception by a
preponderance of the evidence. )

(d) The driver ofthe vehicle may be charged and convicted for a
violation of par.(a} according to the criteria under s. 9}9.05.

(e) A person under par.(a) has a defense of privilege of self-
defense or defense of others in accordance with s. 939.48.

History: 1977¢. 173; 1987 a. 399; 1989 a. 131; 1993 a. 94.486; 1997a. 248,249;
Lo 5 33 1001 a, 109,

Judicial Council Note, 1988: The mental etement of the offense under sub.(t} {a)
is changed from reckless conduct to crimtinal negligence. See s. 939.25. Ifthe
defendant acis recklessly, the conduct is prohibited by s. 941.30. [Bill 1%i-5]
Pointing a firearm is not a lesser included offense of armed robbery and a defendant
can be convicted of both. State v. Smith, 55 Wis. 2d 304, 198 N.W.2d 630{1972). A
jury instruction that shooting “into” a building under sub.(2) (a) eccurs when a bullet
penetrates the building however slightly, conformed wiih ¢ommon usage ofthe word
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and was nadt improper. State v. Grady, 115 Wis. 2d 553, 499 N.W.2d 285 (Ct. App.
1993).

Police officers do net have an absolute tight to point their weapons, but privitege
may be asserted as an affirmative defense. Slate v. Trentadue, 180 Wis. 2d 670, 510
N.W.2d 721(Ct App. 1993).

Although intentionally pointing a firearm at another constitates a violation of this
section, under s. 939.48¢ 1} a person is privileged ks point a gun at another person in
self-defense if the person reasonably believer tit the threat of force # necessary to
prevent or terminate what he or she reasonzbly believer to be am unlawiul
Interference. State v. Watkins, 2602 W1 101, __ Wiz 2d __, 547 N.-W.2d 244.

941.23 Carrying concealed weapon. Any person except a
peace officer who goes armed with a concealed and dangerous
weapon is guilty of a Class A misdemeanor.

Histery: 1977 ¢. 170, 1970 ¢, 115, 221

‘The burden is on the defendant to prove that he i& a peace officer 50 as to come
within the exception. State v. Willlamon, 58 Wis. 2d 514,206 N.W.2d 613 {1973).

The totality of the ciscumstances justified a search for concealed weapons. Penister
w. SGale, T4 Wis, 2d 94, 2406 BUOW 2 105 {1978,

A defendant was properly convicted under this section for driving a vehicle with a
gun tocked in a glove compartment. State v. Fry, 131 Wis. 2d 0§53, 388 N.W.2d 565
[

To “go armed” does not require going anywhere. The elements for a viclation of 5.
941.23 are: 1) a dangerous Weapon i= on the defendant’s person or within reach; 2)
the defendant is aware of the weapon’s presence; and 3) the weapon is hidden. State
v. Keith 175 Wis. 2d 75,498 N.W.2d 865 (Ct. App. 1993).

A handgun ¢n the #¢at of a car, indiscermible from ordinary observation by a
person enteide and within the immediate vicinity ef the vehicle. was hidden from
wiem for pirpasss of determining whether the gun was a concealed We%zpon under this
section. Slate v. Walis, 190 Wir. 2d 65.526 N.W.2d 765 {Ct. App. 1994).

There is no statutory or commen fw privilege fur the crime of carrying a
concealed weapon under s. 941.23. State Dundon, 226 Wir. 2d 654,594 N.W.2d 780
(1999).

Under the facts of the case, the privilege of of self-defense was inapplicable to a
charge of carryinga concealed weapon. State v. Nollie, 2002 W1 4,249 Wis. 2d 538,
638 N.W.2d 280.

Judges are not peace sfficers authorizedto camy eonceated weapons. 69 Atfy. Gen.
66.

941.235 Carrying firearm in public building. (t} Any
person who goes armed with a firearm in any building owned or
leased Bv the state or any political subdivision of the state is guilty
of a Class A misdemeanor.

NOTE: Sub.(1} is shown as amended eff. 2-1-03 by 2001 Wis. Act 109. Prior
to 2-1-03 it reads:

(I) Any person who goes armed with a firearm in any building owned or
leased by the state or any political subdivision ef the state is guitty of a Class B
misdemeanor.

(2) This section does not apply to peace officers or armed forces
or military personnel who go armed in the line of duty or to any
person duly authorized by the chief of police of any city, village or
town, the chief of the capitol police or the sheriff of any county to
possess a firearm in any building under sub.(1}.

History: 1979¢. 221: 1991 a. 172; 1993 a. 246: 2001 a. LIF.

941.237 Carrying handgun where alcohol beverages
may be sold and consumed. (1) In this section:

(a) “Alcohol beverages™ has the meaning given ins. 123.0Z (1),

(h) “Correctional officer’” means any person employed b¥ the
state or any political subdivision as a guard or officer whose
principal duties are the supervision and discipline of inmates.

(c) “Encased has the meaning given in s. 167.31 (1) (b}.

(cm) “Firearms dealer” means any person engaged in the
business of importing, manufacturing or dealing in firearms and
having a license as an importer, manufacturer or dealer issued by
the 17.5. department ofthe treasury.

(d) “Handgun” has the meaning given in s. 175.35 (1) (b}.



{dm) “Hotel™ has the meaning given ins. 254.61 (3).

(e) "Premises" has the meaning given in s. 125.02 {14m), but
excludes any area primarily used as a residence.

(em) “Private security person” has the meaning given in s.
440.26 {1m) (k).

“Tarpet renge™ means any area where persons are allowed to
use a handgun to fire shots at targets.

(fin) "Tavern™ means an establishment, other than a private club
or fraternal organization, in which alcohol beverages are sold for
consumption on the premises.

(g) ""Unloaded means any of the following:

1. Having no shell or cartridge in the chamber of a handgun or in
the magazine attached to a handgun.

2. In the case of a caplock muzzle—loading handgun, having the
cap removed.

3. Inthe case of a flintlock muzzle—loading handgun, having the
flashpan cleaned of powder.

(2) Whoever intentionally goes armed with a handgun on any
premises for which a Class ** Bor ""Class B license or permit has
been issued under ch. 125 is guilty of a Class A misdemeanor.

(3) Subsection (2) does not apply to any of the following:

a) A peace officer.

b) A correctional officer while going armed in the line of duty.

(c) A member of the U.S. armed forces or national guard while
going armed in the line of duty.

(cm) A private security person meeting all of the following
criteria:

I, The private security person is covered by a license or permit
issued under s. 440.26.

2. The private security person is going armed in the line of duty.

3. The private security person is acting with the consent of the
person specified in par.(d).

(d) The licensee, owner, or manager of the premises, or any
employee or agent authorized to possess a handgun by the
licensee, owner, or manager of the premises.

(ej The possession of a handgun that is unloaded and encased in
a vehicle in any parking lot area.

i1 The possession or use of a handgun at a public or private gun
or sportsmen's range or club.

(g) The possession or use of a handgun on the premises if
authorized for a specific event of limited duration by the owner or
manager of the premises who is issued the Class “B” or "'Class B
license or permit under ch. 125 for the premises.

(h) The possession of any handgun that is used for decoration if
the handgun is encased, inoperable or secured in a locked
condition.

(i) The possession of a handgun in any portion of a hotel other
than the portion of the hotel that is a tavern.

iji The possession of a handgun in any portion of a combination
tavern and store devoted to other business if the store is owned or
operated by a firearms dealer, the other business includes the sale
of handguns and the handgun is possessed in a place other than a
tavern.

(4) The state does not have to negate any exception under
sub.(3). Any party that claims that an exception under sub.i31 is
applicable has ke burden of proving the exception by a

preponderance of the evidence.

History: 1993a. 98.491: 1995 a. 461. }

Sub.{3} does not aliow going armed witk a concealed handgun in violation of s.
4] 3% Siabe v, Mam, 199 Wis, 24 305, 5 BMOW M STE T App, 1908)

941.26 Machine guns and other weapons; usein certain
cases; penalty. (1) (a) No person may sell, possess, use or
transport any machine gun or other full automatic firearm.

fb) Except as provided in sub.(4), no person may sell, possess,
use or transport any tear gas bomb, hand grenade, projectile or
shell or any other container of any kind or character into which
tear gas or any similar substance is used or placed for use to cause
bodily discomfort, panic, or damage to property.

{1m} No person may take a firearm that is not designed to shoot
more than one shot, without manual reloading, by a single
function of the trigger and modify the firearm so that it does shoot
more than one shot, without manual reloading, by a single
function of the trigger.

(2) (a) Any person violating sub.{1} (a) is guilty of a Class H
felony.
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NOTE Par.{a) is shown as amended eff. 1-1-03 by 2001 Wir. Art 109. Prior
tn 2-1-03 it reads

(2} Ay gt vislaling Sabd1) da js peilny of & Clis E felesy.

LE :.:;I.!- |;£“I.=-'.l|'| -.i-ﬁu'w' :'I.:El ['!J“'ﬂ 15 'L-'.I ol a Lﬁm F felony.

BROTE: Par.jb) i shewa as amended I T E-ﬂ?l by 30l Wis. Aet 10% Prior
to 2103 it reads:

(b) Any person violating Seb.{1m} is guilty of a Class C felony. .

(c) Except as.provided in par{d), any person who violates
sub.(l} (b) regarding the possession, noncommercial
transportation or use of the bomb, grenade, projectile, shell or
container under sub.(1} (b) is guilty of a Class A misdemeanor.

(d) Any person who violates sub.(1) (b) regarding the
possession, noncemmerctal transportation or use of the bomb,
grenade, projectile, shell or container under sub.(1} (&) in self-
defense or defense of another, as allowed under s. 939.48, is
subject to a Class D forfeiture. )

(e) Any person who violates sub.(1} (b} regarding the sale or
commercial transportation of the bomb, grenade, projectile, shell
or container under sub.{1j (b} is guilty of a Class H felony.

NOTE Par.(e) is shown as amended eff. 1-1-03 by 2001 Wis. Act 109. Prior
= 2-1-03 it reads:

(e) Any person who violates 3ub.{1) (b) regarding the st or commercial
transportation of the bomb, greaade, projectile, skell or container under Sub.(1)
(b} is guilty of a Class E felony. .

(f) Any person who violates sub.{I} (b} regarding the use of the
bomb, grenade, projectile, shell or container under sub.(1) (b) to
cause bodily harm er bodily discomfort to a person who the actor
knows, or has reason to know, is a peace officer who Is acting in

an official capacity is guilty of a Class H felony.

NOT E Par.{f) is shown as amended eff. 1-1-03 by 2001 Wis. Act 109. Prior to
2-1-03 it reads:

(f) Any person who viodates Sub.{3) (b} regarding the mee of the bomb,
grenade, projectile, shell ar container under Sub.{1} (b} to cuwre bodily karm or
bodily diseomfort to a person who the actor knows, ar has reasen to know, s a
peace officer who is acting in an efficial capacity ks guilty af & Class D felony.

{g) Any person who violates sub.{1) (bj regarding the use of the
bomb, grenade, projectile, shell or container under sub.(1) (bj
during his or her commission of another crime to cause bodily
harm or bodily discomfort to another or who threatens to use the
bomb, grenade, projectile, shell or container during his or her
commission of another crime to incapacitate another person is
guilt¥ of a Class H felony.

NOTE: Par.igl is shown as amended eff. 2-1-03 iy 2001 Wis, Act 109, Prior
to2-1-03 it reads:

(g} Any person who violates Sab.(l} (h) regarding the w= of the bomb,
grenade, projectile, shell or centainer under Sub.(1) fb) during his or her
commission of another crime to cause bodily harm ar bodily discomfori to
another ar who threatens to uss the bomb, grenade, projectile, shell ar container
during his or her comumission of another ¢rime to incapacitate another persan Is
guliiy of s i Fass E Selrmy-

(3) This section does not apply to the sale, possession,
modification, use or transportation of any weapons or containers
under sub.(1} or (1) to or by any armed forces or national guard
personnel in the line of duty, any civil enforcement officer of the
state or of any city or county. This section does not apply to the
sale, possession, modification, use or transportation of weapons
under sub.{1}) (a) or {im} to or by any person duly authorized by
the chief of police of any city or the sheriff of any county. This
section does not apply to the restoration of any weapon under
sub.(1) (a) or (1m) by a person having a license to collect firearms
as curios or relics issued by the U.S. department of the treasury.
The restriction on transportation contained in this section does not
apply to common carriers.

543, (a) Subsections (I) to (3) do not apply to any device or
container that contains a combination of oleoresin of capsicum and
inert ingredients but does not contain any other gas or substance
that will cause bodily discomfort.

(b) Whoever intentionally uses a device or container described
under par.(a) to cause bodily harm or bodily discomfort to another
is guilty of a Class A misdemeanor.

(c) Paragraph {b) does not apply to any of the following:

}. Any person acting in self-defense or defense of another, as
allowed under s. 939.48.

2. Any peace officer acting in his or her official capacity.

3. Any armed forces or national guard personnel acting in the
line of duty.

(d) Whoever intentionally uses a device or container described
under par.{a) to cause bodily harm or bodily discomfort to a
person who the actor knows, or has reason to know, is a peace
?fricer who is acting in an official capacity is guilty of a Class H
elony.



NOTE #ar.td) i shown a5 amended =¥, 2—1-03 by 2001 Wis. Aet 109. Prior
to 2-1-03it roads:

(d) Whoever intentionally uges a devier or container described under par.(z)
to gauwe bodily harm or bodily discomfort lo a persen who the actor knows, Gr
has reason B know, I8 a peace officer who is acting in an official capacity is
guihy ol a Class D felony. ) ] )

(e) Whoever uses a device or container described under par.(a)
during his or her commission of another crime to cause bodily
harm or bodily discomfort to another or who threatens to use the
device or container during his or her commission of another crime

to mcagacnate another person is guilty of a Class H felony.

NOTE Par.(e} is shosrn as amended eff. 2-1-03 by 2001 Wis. Act 109. Prior
i 2-1-03 if reads:

£¢) Whoever uses a device mr container described under parisi during his nr
her commission of anather crime to cause bodily harm or bodily discomfort to
another ar who threatens te use the device #r vanimimer during his or her
commission al another erime to incapacitate another person is guilty ol a Class
E felony.

{f) Any person who offers for sale a device or container
described under par.(a} and who leaves in his or her place of
business an unsold device or container in a place where customers
have ready access to the device or container is subject to a Class C
forfeiture.

(9) 1. Any person who sells or distributes a device or container
described under par.(a} to a person who has not attained 18 years
of age is subject to a Class C forfeiture.

2. A person who proves all of the following by a preponderance
of the evidence has a defense to prosecution under subd. 1.:

a. That the purchaser or distributee falsely represented that he or
she had attained the age of 18 and presented an identification card.

b. That the appearance of the purchaser or distributee was such
that an ordinary and prudent person would believe that the
purchaser or distributee had attained the age of 18.

c. That the sale was made in good faith, in reasonable reliance
on the identification card and appearance of the purchaser or
distributee and in the belief that the purchaser or distributee had
attained the age of I8.

(k) Any person who intentionally offers for sale a device or
container in 3 place where custormers have direct scocss o the
device or container 15 gualty of & Class A e sed e

{i} 1. Whoever intentionally sells a device of contamer deseribed
under par.(a} that does not meet the safety criteria provided in
rules promulgated under subd. 2. is guilty of a Class A
misdemeanor..

2. The department of justice shall promulgate rules providing
safety criteria for devices or containers described under par.(a}. In
promulgating the rules, the department shall do all of the
frdlawing:

a. Consider recommendations of law enforcement agencies, as
defined in s. 165.83 (1) (b), and manufacturers of devices or
containers described under par.(a).

b. Provide allowable amounts of oleoresin of capsicum, inert
ingredients and total ingredients for a device or container
described under par.(a).

c. Provide a maximum effective range for a device or container
described under par.(a).

d. Provide other requirements to ensure that a device or
container described under par.(a) is effective and appropriate for
self—defense purposes.

3. Subdivisions 1. and 2. do not apply to sales of devices or
containers described under par.(a} for use by peace officers or
armed forces or national guard personnel.

{j) 1. Whoever intentionally sells a device or container described
under par.{a} without providing the purchaser with all of the
following is guilty of a Class A misdemeanor:

a. A proper label on the device or container.

b. Written safety instructions for using the device or container.

c. A package that contains a clear, highlighted message to the
purchaser cautioning him or her to read and follow the safety
instructions.

2. The department ofjustice shall promulgate rules providing the
requirements for labeling, packaging and written safety
instructions under subd. 1

(K) Any person who has not attained the age of 18 years and
who possesses a device or container described under par.(a) is
subject to a Class E forfeiture.

(L) Any person who has been convicted of a felony in this state
or has been convicted of a crime elsewhere that would he a felony
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if committed in this state who possesses a device or container
described under par.{z) is subject to a Class A misdemeanor. This
paragraph does not apply if the person has received a pardon for
the felany or crime.

History: 1977 ¢. 173; 1987 a. 234: 1991 a. 137; 1993 a. 91; 1995 a. 25; 2001 a.
109

(fross Reference: See also ch. Jus 14, Wis. adm. code.

941.28 Possession of short—-barreled shotgun or short-
barreled rifle. (1) In this section:

(@) “Rifle” means a firearm designed or redesigned, made or
remade, and intended to he fired from the shoulder or hip and
designed or redesigned and made or remade to use the energy of a
propellant in a metallic cartridge to fire through a rifled barrel a
single projectile for each pull of the trigger.

(b) “Short—barreled rifle” means a rifle having one or more
barrels having a length of less than 16 inches measured from
closed breech or bolt face to muzzle or a rifle having an overall
length of less than 26 inches.

(c) “Short—barreled shotgun” means a shotgun having one or
more barrels having a length of less than 18 inches measured from
closed breech or bolt face to muzzle or a shotgun having an
overall length of less than 26 inches.

(d) “Shotgun” means a weapon designed or redesigned, made or
remade, and intended to be fired from the shoulder or hip and
designed or redesigned and made or remade to use the energy of a
propellant in a fixed shotgun shell to fire through a smooth bore
either a number of ball shot or a single projectile for each single
pull of the trigger.

(2) No person may sell or offer to sell, transport, purchase,
possess or go armed with a short—barreled shotgun or short—
barreled rifle.

(3) Any person violating this section is guilty of a Class H
fe’\?8¥"E Sub.(33 is shown as amended lT. 2-1-03 by sl Wis. Act 109. Priar
to 2-1-03 it reads:

(3) Any person violating this section is guilty of a Class E fetony. .

(4) This section does not apply to the sale, purchase, possession,
use or transportation of a short—barreled shotgun or short—barreled
rifle to or by any armed forces or national guard personnel in line
of duty, any peace officer of the United States or of any political
subdivision of the United States or any person who has complied
with the licensing and registration requirements under 26 USC
5801 to 5872. This section does not apply to the manufacture of
short—barreled shotguns or short—barreled rifles for any person or
group authorized to possess these weapons. The restriction on
transportation contained in this section does not apply to common
carriers. This section shall not apply to any firearm: that may be
lawfully possessed under federal law, or any firearm that could
have been lawfully registered at the time of the enactment of the
national firearms act of 1968.

(5) Any firearm seized under this section is subject to s. 968.20

(3) and is presumed to be contraband.

Hispary! 1979 ¢ 115 2000 a. 109,

The intent I sub.{1) {1 is that of the fabricator; Lt the gun is incapableof being
fired or not intended to be fired by the possessor is immaterial. State v. Johnson, 171
Wis. 2d 175,491 N.W.2d 110 (CE. Aps. 1992).

"Firearm” means a weapon that acts by force of gunpowder w: fire a projectile,
regardless of whether it is inoperable due to disassembly. State v, Rardon, 185 Wis.
ad M0, 513 M.OW.2d 3% (Cn App. 1994).

941.29 Possession of a firearm. (1) A person is subject to
the requirements and penalties of this section if he or she has been:
ia) Convicted of a felonv inthis state.

ity Convicted of a crime elsewhere that would be a felony if
committed in this state.

(hm) Adjudicated delinquent for an act committed on or after
April 21, 1994, that if committed by an adult inthis state would be
a felony.

(c) Found not guilty of a felony in this state by reason of mental
disease or defect.

(d) Found not guilty of or not responsible for a crime elsewhere
that would he a felony in this state by reason of insanity or mental
disease, defect or illness.

(e) Committed for treatment under s. 51.20 (13) (a) and ordered
not to possess a firearm under s. 51.20 (13) (cv).

{f) Enjoined under an injunction issued under s. 813.12 or
813.122 or undera tribal injunction, asdefined in s.813.12 {1} (e},



issued by a court established by any federally recognized
Wisconsin Indian tribe or hand, except the Menominee Indian
tribe of Wisconsin, that includes notice to the respondent that he
or she is subject to the requirements and penalties under s. 941.29
and that has been filed under S. 806.247 (3).

(g) Ordered not to possess a firearm under s. 813.125 (4m)}.

(2) A person specified in sub.(1) is guilty of a Class G felony if
he or she vossesses a firearm under amw of the following
circumstances:

NOTE Sub.(2) {intro.) is shown as amended «ff. 2-1-03 by 200t Wis. At
109. Prior to 2-1-03 if reads:

(2) A person Specified in Subdlj is guilty of a Class E felony if he or she
posagases a firearm under wey of the following circumstanees:

(a) The person possesses a firearm subsequent to the conviction
for the felony or other crime, as specified in sub.(1} (a) or {b).

(b) The person possesses a firearm subsequent to the
adjudication, as specified in sub.{1} (bm).

(c) The person possesses a firearm subsequent to the finding of
not guilty or not responsible by reason of insanity or mental
disease, defect or illness as specified in sub.( 1] (¢} or {d).

(d) The person possesses a firearm while subject to the court
order, as specified in sub.{1} (e) or {g}.

(e) The person possesses a firearm while the injunction, &
specified in sub.(1} (f), is in effect.

{2m) Whoever violates this section after being convicted under
this section is guilty of a Class D felony.

NOTE Smbe.i2m) is repealed eil. 2-1-03 by 2001 Wis, At 109.

(3) Any firearm involved in an offense under sub.(2) is subject
to s. 968.20 (3).

(4) A person is concerned with the commission of a crime, as
specified in s. 939.05 (2) (b), in violation of this section if he or
she knowingly furnishes a person with a firearm in violation of
sub.(2).

(5) This section does not apply to any person specified in
sub.{1) who:

(a) Hes received a pardon with respect to the crime or felony
specified in sub.(1} and has been expressly authorized to possess a
firearm under 18 USC z?pP 1203; or

tg Has obtained relief from disabilities under 18 USC 925 (c).

) The prohibition against firearm possession under this section
does not apply to any correctional officer employed before May 1,
1982, who is required to possess a firearm as a condition of
employment. This exemption applies if the officer is eligible to
possess a firearm under any federal law and applies while the
officer is acting in an official capacity.

(7) This section does not apply to any person who has been
found not guilty or not responsible by reason of insanity or mental
disease, defect or illness if a court subsequently determines both of
the following;

(a) The person is no longer insane or no longer has a mental
disease, defect or illness.

(b) The person is not likely to act in a manner dangerous to
public safety.

(8) This section does not apply to any person specified in
sub.(1) (bm) if a court subsequently determines that the person is
not likely to act in a manner dangerous to public safetv. In any
action ar proceeding regarding this determination, the pkrson his
the burden of proving by a preponderance of the evidence that he
or she is not likely to act in a manner dangerous to public safety.

(9) This section does not apply to a person specified in sub.(1)
(e) if the prohibition under s. 51.20 (13? (cv) 1. has been canceled
under s. 51.200(13) (ev) 2 or (160 (gm).

(10) The prohibition against firearm possession under this
section does not app!y to a person specified in sub.{1} (9 if the
person satisfies any of the following:

(@) The person is a peace officer and the person possesses a
firearm while in the line of duty or, if required to do so as a
condition of employment, while off duty.

(b) The person is a member of the 1).S. armed forces or national

guard and the person possesses a firearm while in the line of duty.

History: 1981 ¢, 141, 317: 1983 a. 269; §983 a. 259; 1993 a. 195, 196.491; 1995
a T, 0 41T 0 oA JeR

NOTE See Chapter 141, laws of 1981, section 2, entitled
applicability,”

If a defendant is willing to stipulate to being a convicted felon, evidence of the
nature of the felony is irrelevant if offered only 1o support the felony conviction
element. Sfate v. MeAtlister, 153 Wis. 2d 523,451 N.W .24 764 {Ct. App. 1989).

Failure 1o give the warning unders. 973.033 doer not prevent a conviction under
this section. State v. Fhilliga, 172 Wis. 2d 391, 493 N.W .24 238 {Cs. App. 1992).

Retroactive application of this provision did not il the prohihition against ex
post facto la=s because the law i s intended ¥ to punish persons for a prior crime hut
ln protect public safety. State v. Thiel, 188 Wis. 2d 695, 524 N.W 24 641 (1994).

A convicted felon’s pmmses=on of a firearm is privileged in limited enumerated
circumnstances. State v. Coleman, 206 Wis. 2d 398, 556 N.W.2d 701 (1996).

Sub.{Zm}y iS not in the natere of a penalty enhancer. hut defines an additional
elementtc the crime described in sk (2l 1t was proper for the trial couwrd to apply the
general repeater statute t a violator. State v. Gibson, 2000 W1 App 207, 238 Wis. 2d
547, 618 N.W.2d 248,

In this section, to possess means that the defendant knowingiy has controi of 5
firearm. There i no minimum length of time the firearm must be possessed for a
violation to occur. intentien in handling a Frearm is ielevant unless the handling is
privileged unders. 939.45. Sfate v. Black 2001 W1 31, 242 Wis. 2d 126,624 N.W.2d
5]

Sabi (51 {a) bas been iblidated by congresiional setin. Pardoms granied aller
Bovember 15, 1988 will e rechpoemis the vighl 9 seocive, ploscis, or Eifmpe ih
criiEenee (insan usless e paslon expeessly provides otherames. TE Aary. CeEn 32,

T delermin: whetler a person hiat boon “comvigled of B cnine eliewhene T
wosld be & Teloay (F eommingd in ths sane™ under sobg1d b, the couFd aLs
coricider the the usdeyiag ool of the oat-nl-sae oonvicton, ol merely the
alatiie hat wid Vialiled. Sie v. Camphell, DEOT W1 App 20, 250 Wi 248 23E. 642
LW 330

“Initial

941.30 Recklessly endangering safety. (1) FIRST-DEGREE
RECKLESSLY ENDANGERING ~ SAFETY. Whoever recklessly
endangers another’s safety under circumstances which show utter

disregard for human life 1s guilty of a Class F felony.

NOTE Sub.(1} in shown as amended eff. 2-1-03 by 2001 Wis. Ae1 109, Prior
1o 2-1-03 if reads:

1) FiRST-DEGREE RECKLESSLY ENDANGERING SAFETY. Whoever recklessty
endangers another’s safety under circumstances which show utter disregard for
bemnnan life is guilcy of 3 Tlaas D Telnmy

{2) SECOND-DEGREE RECKLESSLY ENDANGERING SAFETY.
Whoever recklessly endangers another’s safety is guilty of a Class
G felony.

NOTE: Sub.f2) is shown as amended eff. 2-1-03 by 2001 Wis. Act 109. Prior
1o 2103 it reads:

|2} BrcosmopEGREE RECKLESSLY ENDANGERING SAFETY. Whoever recklessly
endangers mother’s safety is guilty ef a Class E felony.

History: 1987 a. 399; 2001 a. 109.

Judieial Council Note, 1988: Sub.{1} is analogous to eke prior offense of
endangering safety by conduct regardlessef iife. Sub.(2} isnew. It ¢reates the offense
of endangering safety by criminal recklessness. See s. 939.24 and the NOTE thereto.
[Bill 19p-5] A beomeb scare under = 947.015 is not a lesser included crime of
recklessly endangering safely. Sfate v. Van Ark, 62 Wis. 2d 155, 215 N.w.2d 41
P1974),

Sec)tion ©41.30 is a lesser included offense al' . 940.01, 1st-degree homicide. Sfate
v. Weeks, 165 Wis, 3d 200, 47T N W.2d 642 {CL App. 1991).

A conviction under sub.(1)} was proper when the defendant desisted from: an attack,
hut showed no regard for the victim’s life o safety during the attack. State v. Hoitz,
173 Wis. 2d 515,496 N,W.2d 668 (Ct App. 1992).



CHAPTER 942
CRIMES AGAINST REPUTATION, PRIVACY AND CIVIL LIBERTIES

942.06 U of polygraphsand similar tests.

Cross Reference: See definitionsins. 939.22.

942.06 Use of polygraphs and similar tests. (1) Except as
provided in sub. {2m), no person may require or administer a
polygraph, voice stress analysis, psychological stress evaluator or
any other similar test purporting to test honesty without the prior
written and informed consent of the subject.

(2) Except as provided in sub. {2¢), no person may disclose that
another person has taken a polygraph, voice stress analysis,
psychological stress evaluator or any other similar test purporting
to test honesty and no person may disclose the results of such a
test to any person except the person tested, without the prior
written and informed consent of the subject.

{2m} Subsection (1) does not apply to any ofthe following:

(a) An employee or agent of the department of corrections who
conducts a lie detector test o fa sex offender under s. 301.132.

(b) An employee or agent of the department of health and family
%ervices who conducts a lie detector test of a person under s.

1.375.

(24} Subsection (2) docs not apply to any ofthe following:

(a) An employee or agent ofthe department of corrections who
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discloses, to any of the following, the fact that a sex offender has
had a lie detector test under s. 301.132 or the results of such a lie
detector test:

1. Another employee or agent of the department of corrections.

2. Another agency or person, if the information disclosed will be
used for purposes related to correctional programming or care and
treatment.

{b) An employee or agent of the department of heaith and family
services who discloses, to any of the following, the fact that a
person has had a lie detector test under s. 51.375 or the results of
such a lie detector test:

1. Another employee or agent of the department of health and
family services or another person to whom disclosure is permitted
under s. 51.375 (2} (b).

2. Another agency or person, if the information disclosed will be
used for purposes related to programming or care and treatment
for the person.

(3) Whoever violates this section is guilty of a Class B
misdemeanor.

HErary: 15702 319; 1095 & 440; 19972.283; 1999 a. 89; 2001 a. 16.



CHAPTER 943
CRIMES AGAINST PROPERTY

SUBCHAPTER I
TRESPASS

943.14 Criminal trespass to dwellings.

SUBCHAPTER il
MISAPPROPRIATION

943.80 Retail theft.

Cross—reference: See definitions in s. 939.22

943.14 Criminal trespass to dwellings. Whoever
intentionally enters the dwelling of another without the consent of
some person lawfully upon the premises, under circumstances
tending to create or provoke a breach of the peace, is guilty of a

Class A misdemeanor.

History: 1977c. 173.

Criminal trespass to a dwelling is not a lesser included offense of burglary.
Raymond v. State, 55 Wis. 2d 482, 198 N.W.2d 351 (1972).

Regardless of any ownership tights in the property, if a person enters a dwelling
that is another's residence, withoul comsent, this section is violated. State v. Caris,
186 W T ERY, 516 W 3 S35 {08 App. 1994
G Entering an cutbuilding accessory to a main house may be a violation. 62 Atty.

en. 16

943.50 Retail theft.{1} In this section: (a) **Merchant™ includes
any "merchant'* as defined in s. 402.104 (3) or any innkeeper,
motetkeeper or hotelkeeper.

@" ﬂeft detection device' means any tag or other device that
is used to prevent or detect theft and that is attached to
merchandise held for resale by a merchant or to property of a
merchant.

(as) ""Theft detection device remover' means any tool or device
used, designed for use or primarily intended for use in removing a
theft detection device from merchandise held for resale by a
merchant or property of a merchant.

(at) "Theft detection shielding device™ means any laminated or
coated hag or device designed to shield merchandise held for
resale by a merchant or property of a merchant from being
detected by an electronic or magnetic theft alarm sensor.

(b) "Value of merchandise™ means: 1. For property of the
merchant, the value of the property; or 2. For merchandise held for
resale, the merchant's stated price of the merchandise or, in the
event of altering, transferring or removing a price marking or
causing a cash register or other sales device to reflect less than the
merchant's stated price, the difference between the merchant's
stated price of the merchandise and the altered price.

(Im) A person may be penalized as provided in sub.(4} if he or
she does any of the following without the merchant's consent and
with intent to deprive the merchant permanently of possession or
the full purchase price of the merchandise or property:

S? Intentionally alters indicia of price or value of merchandise
held for resale by a merchant or property of a merchant.

(h) Intentionally takes and carries away merchandise held for
resale by a merchant or property of a merchant.

(c) Intentionally transfers merchandise held for resale by a
merchant or property of a merchant.

(d) Intentionally conceals merchandise held for resale &w a
merchant or property of a merchant.

(e) Intentionally retains possession of merchandise held for
resale by a merchani or property of a merchant.

(fi While anywhere in the merchant's store, intentionalle/
removes a theft detection device from merchandise held for resale
&% a merchant or property of a merchant.

(g} Uses, or possesses with intent to use, a theft detection
shielding device to shield merchandise held for resale h¥ a
merchant or property of merchant from being detected by an
electronic or magnetic theft alarm sensor.

(h) Uses, or possesses with intent to use, a theft detection device
remover to remove a theft detection device from merchandise held
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for resale bw a merchant or property of a merchant.

(3) A merchant, a merchant's adult employee or a merchant's
security agent who has reasonable cause for believing that a
person has violated this section in his or her presence may detain
the person in a reasonable manner for a reasonable length of time
to deliver the person to a peace officer, or to his or her parent or
guardian in the case of a minor. The detained person must be
promptly informed of the purpose for the detention and be
permitted to make phone calls, hut he or she shall not he
interrogated or searched against his or her will before the arrival of
a peace officer who may conduct a lawful interrogation of the
accused person. The merchant, merchant's adult employee or
merchant's security agent may release the detained person before
the arrival of a peace officer or parent or guardian. Any merchant,
merchant's adult employee or merchant's security agent who acts
in good faith in any act authorized under this section is immune
from civil or criminal liability for those acts. o )

(3m) (a) In any action or proceeding for violation of this
section, duly identified and authenticated photographs of
merchandise which was the subject of the violation may he used as
evidence in lieu of producing the merchandise.

(b) A merchant or merchant's adult employee is privileged to
defend property as prescribed in s. 939.49.

(4) Whoever violates this section is guilty of: )

(@) A Class A misdemeanor, if the value of the merchandise
does not exceed $2,500. '

(bf) A Class | felony, if the value of the merchandise exceeds
62,500 but does not exceed 35,00¢.

NOTE Par.{bf) is created eff. 2-1-03 by 2001 Wis. Act 109. )

(hm) A Class H felony, if the value of the merchandise exceeds
$5,000 hut does not exceed $10,000.

NOTE Par.(bm) is created «fl. 2-1-03 by 2001 Wir. Act 108.

(c) A Class G felony, if the value of the merchandise exceeds
$10,000.

NOTE Par.c) ia shown gs amended eff. 2--1--63 by 2082 Wis. Act 109. Prior
= 2-1-03 it reads:

() A Class C felony, if the »afu of the merchandise exceeds 5258, .

(5) (a) In addition to the other penalties provided for violation
of this section, a judge may order a violator to pay restitution
under s. 973.20. o ) ) )

(h) In actions concerning violations of ordinances in conformity
with this section, ajudge may order a violator to make restitution
under s. 800.093. o

(c) If the court orders restitution under pars.(a) and (h), any
amount of restitution Daid to the victim under one of those
paragraphs reduces the amount the violator must pay in restitution
to that victim under the other paragraph.

History: 1977 e. 173; 1981 c. 270; 1983 a. 189 5. 329 (24); 1985 a. 179; 1987 &
398; 1991 a 3%, 4); 1993 a. 71; 1997 a. 262; 2001 a. 16, 109.

A merchant acted reasonably in detaining =m innocent shopper for 20 minutes and
releasing her without summeniag police. Johnsor v. K--Mart Enterprises, inc, 98 Wir.
2d 533, 297 N.W.2d 74 (Ct. App. 1986},

Sub.(3) reapires only that the merchant's anployi= have probable cause 1o believe
that the person violated this section in the empioyee’s peesenix, actual thaft need not
be committed in the employee’s presence. Slatev, Lee, 157 Wis. 2d 126,458 N. W .2d
SZ(CL App. 1990).

Reasonableness under su (3] requires that: 1) reasonable cause to believe that the
perann vickted thid spction; 2) the roaener of the detealion and the acions takan in an
s¥esnt in detain ket be reasoashle; amd 3 e l2ngih of Bme of e delention and
the actioes ke in an allenspd 0 Gdxin sl be reasonshle. An sieseni o detain
may inchide pursuit, inciuding reasonable pursuit off the merchant's premises. Peters
v. Menard, Inc. 224 Wis. 2¢& 174,589 N.W.2d 398 (1999). Shoplining: protection for
merchant! In Wisconsin. 57 MLR 141



CHAPTER 946
CRIMES AGAINST GOVERNMENT AND ITS ADMINISTRATION

SUBCHAPTER V
OTHER CRIMES AFFECTING THE
ADMINISTRATION OF GOVERNMENT

946.69 Falsely assumning to act as a public officer or employee or a utitity
employee.

946.70 Imperscnating peace officers

Cross—reference: See definitions in s. 939.22.

946.69 Falsely assuming to act as a public officer or
employee or a utility employee.

(1) In this section, ""utility” means any of the following:

(a) A public utility, as defined in s. 196.01(5).

(b) A municipal power district, as defined in s. 198.01 (6).

(c) A& cooperative association organized under ch. 185 to furnish
or provide telecommunications service, gas, electricity, power or
water.

(2} Whoever does anv of the following is guilty of a Class |
felony:

NO%('E Sub. (Q) tintre.) is shorn as amended &ff. 2-1-03 by 2001 Wis. Act

109. Prior to 2-1-03 it reads: .
(2) Whoever does any uf the following IS guilty of a Class E fefony:

(a) Assumes to act in an official capacity or to perform an
official function, knowing that he oz she is not the public officer or
public employee or the employee of a utility that he or she
assumes to be.

(b) Exercises any function of a public office, knowing that he or
she has not qualified so to act or that his or her right S0 to act has
ceased.

History: 1977 ¢. 173;1993 a. 146,486;19952 225;1997 a. 27;2001 a 109.

Sub. (1) is not unconstitutionatly vague or overbroad. State v. Wickstrom, 1318
Wis 24 330, 343 MW 183 (01 App 1984).

946.70 Impersonating peace officers. )

{1) Except as provided in sub. (2), whoever impersonates a
peace officer with intent to mislead others into believing that the
person is actually a peace officer is guilty of a Class A
misdemeanor.

_32) Any person violating sub. (1) with the intent to commit or
aid or abet the commission of a crime other than the crime under
this section is guilty of a Class H felony.

NOTE: Sub. (2)is shown as amended eff. 2-1-03 by 2001 Wis. Act 100. Prior
m 2-1-03 it reads:

(2Any person viplating rub. (1) with the intent i commit or aid or abet the
commission of a crime other than the Crime under this section is guilty of a Class
D Felisiy.

History: 1977 ¢, 17321985 a. 97,332200¢ a. 109.

Cross—-reference: B s, 125,105 for the offense ofimpersonating an employee of
the department of revenue or the departmentof justice.



CHAPTER 968
COMMENCEMENT OF CRIMINAL PROCEEDINGS

965.02 Issuance and filing of complaints,

968.21 Definiticns.

965.28 Application for et order to intercept communications.

968.29 authurization for disclosure and use of intercepted wize, electronic or oral
ofrheicalnG

968.30 Procedure for interception of wire, el or oral communications.
968.31 Interceptionand disclosure of wire, electronic ¢r oral communications
prohibited.

Cross-reference: See definitions ins. 967.02.

968.02 Issuance and filing of complaints. (1) Except as
otherwise provided in this section, a complaint charging a person
with an offense shall be issued only by a district attorney of the
count?/ where the crime is alleged to have been committed. A
complaint is issued when it is approved for filing by the district
attorney. The approval shall be
endorsement on the complaint.

(2) After a complaint has been issued, it shall be filed with a
judge and either a warrant or summons shall he issued or the
complaint shall be dismissed, pursuant to s. 968.03. Such filing
commences the action.

(3) If a district attorney refuses or is unavailable to issue a
complaint, a circuit judge may permit the filing of a complaint, if
the judge finds there is probable cause to believe that the person to
be charged has committed an offense after conducting a hearing. If
the district attorney has refused to issue a complaint, he or she
shall be informed of the hearing and may attend. The hearing shall
be ex parte without the right of cross-examination.

(4) If the alleged violator under s. 948.55 (2) or 948.60 (2) (¢} is
or was the parent or guardian of a child who is injured or dies as a
result of an accidental shooting, the district attorney may consider,
among other factors, the impact of the injury or death on the
alleged violator when deciding whether to issue a complaint
regarding the alleged violation. This subsection does not restrict
the factors that a district attorney may consider in deciding

whether to issue a complaint regarding any alleged violation.

History: 1977 ¢, 449: 1991 a. 139 1999 a. 185. .

A judge abused his discretion in barring th%vpublic from a hearing under sub.(3}.
State ex rel. Newspapers v. Cireuit Court, 124 Wis. 2d 499,370 N.W.2d 209 (i985).

Ajudge’s order under sub{3) is not appealable. Gaveus v. Maroney, 127 Wis. 2d
69,377 N.W.2d 201 (Ct. Apg. I0ES) o ]

Sub.(1) does net give a krial court authority to order a district attorney to ik
different or additional eharges than those already brought. Unnamed Petitioner v.
Walwerth Circuit Ct. 157 Wis. 2d 157,458 N.W.2d 575 {Ct. App. 1990).

Fesra simelar 1o e eniloem faifhic ceshon (hat ar ool 43 complainE o ieoes
cromiieal prEGaCiilins @ CEMEM TS TS Sk arc sullicieal ¥ conler sulgea
ek firsSonion o0 e oourt bal amy copviclion thal resuls Trom (heir use in the
wmivsi deicribed o The opEiom s el snd voils i 96E.0D, SEE.04, OT]E1. 9704,
¥11.0%, ard 57008 are discussed 69 Ay Gen. 540

fudicial scrutiny of prosecutorial discretion in decision not to file complaint.
Becker. 71 MLR 749 (1988).

968.27 Definitions. In ss. 968.28 to 968.37: (1) “Aggrieved
person” means a person who was a party to any intercepted wire,
electronic or oral communication or a person against whom the
interception was directed.

(2) “Aural transfer’” means a transfer containing the human
voice at any point from the point of origin to the point of
reception.

(3) “Contents” when used with respect to any wire, electronic or
oral communication, includes any information concerning the
substance, purport or meaning of that communication.

(4) “Electronic communication” means any transfer of signs,
signals, writing, images, sounds, data or intelligence of any nature
wholly or partially transmitted hy a wire, radio, electromagnetic,
photo-electronic or photo-optical system. “Electronic communi-
cation” does not include any of the following:

(a) The radio portion of a cordless telephone communication
that is transmitted between the cordless telephone handset and the
base unit.

(b) Any wire or oral communication.

; (c) Any communication made through a tome-only paging
evice.

(d) Any communication from atracking device

in the form of a written

(5) “Electronic communication service” means any service that
provides its users with the ability to send or receive wire or
electronic communications.

(6) “Electronic communications system” means any wire, radio,
electromagnetic, photo-optical or photo-electronic facilities for the
transmission of electronic communications, and any computer
facilities or related electronic equipment for the electronic storage
of those communications.

(7) “Electronic; mechanical or other device” means any device
or apparatus which can be used to intercept a wire, electronic or
oral communication other than:

(@) Any telephone or telegraph instrument, equipment or
facilities, or any component thereof, which is:

1. Furnished to the subscriber or user by a provider of electronic
or wire communication service in the ordinary course of its
business and being used by the subscriber or user in the ordinary
course of its business or furnished by the subscriber or user for
connection to the facilities of the service and used in the ordinary
course of its business; or

2. Being used by a provider of electronic or wire communication
service in the ordinary course of its business, or by a law
enforcement officer in the ordinary course of his or her duties.

(b) A hearing aid or similar device being used to correct
subnormal hearing to not better than normat.

(8) “Electronic storage” means any of the following:

(a) Any temporary, Intermediate storage of a wire or electronic
communication incidental to the electronic transmission thereof.

(b) Any storage of a wire or electronic communication by an
electronic communication service for purposes of backup
protection of the communication.

(9) “Intercept” means the aural or other acquisition of the
contents of any wire, electronic or oral communication through the
use of any electronic, mechanical or other device.

(10) “Investigative or law enforcement officer” means any
officer of this state or political subdivision thereof, who is
empowered by the laws of this state to conduct investigations of or
to make arrests for offenses enumerated in ss. 968.28 to 968.37,
and any attorney authorized ki law to prosecute or participate in
the prosecution of those offenses.

(12) “Judge” means the judge sitting at the time an application
is made under s. 968.30 or his or her successor.

(12) “Oral communication” means any oral communication
uttered k¥ a person exhibiting an expectation that the
communication is not subject to interception under circumstances
justifying the expectation. “Oral communication” does not include
any electronic communication.

(13) “Pen register’” means a device that records or decodes
electronic or other impulses that identify the numbers dialed or
otherwise transmitted on the telephone line to which the device is
attached. “Pen register” does not include any device used by a
provider or customer of a wire or electronic communication
service for billing, or recording as an incident to billing, for
communications services provided by the provider or any device
used by a provider or customer of a wire communication service
for cost accounting or other like purposes in the ordinary course of
its business.

(14) “Readily accessible to the general public” means, with
respect to a radio communication, that the communication is not
any of the following:

(a) Scrambled or encrypted.

(h) Transmitted using modulation techniques whose essential
parameters have been withheld from the public with the intention
of preserving the privacy of the communication.

(c) Carried on a sub-carrier or other signal subsidiary to a radio
transmission.
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(d) Transmitted over a communication system provided by a
common carrier, including a commercial mobile radio service
provider, as defined in s. 196.01 (2g), unless the communication is
a tone—-only paging system communication.

(e) Transmitted on frequencies allocated under 47 CFR part 25,
subpart D, E or F of part 74, or part 94, unless in the case of a
communication transmitted on a frequency allocated under 47
CFR part 74 that is not exclusively allocated to broadcast auxiliary
services, the communication is a 2-way voice communication by
radio.

(15) "Trap and trace device" means a device that captures the
incoming electronic or other impulses that identify the originating
number of an instrument or device from which a wire or electronic
communication was transmitted.

(16)""User" means any person who or entity that:

(a) Uses an electronic communication service; and (b} Is duly
authorized by the provider of the service to engage in that use.

(17) ""Wire communication” means any aural transfer made in
whole or in part through the use of facilities for the transmission
of communications by the aid of wire, cable, microwave or other
like connection between the point of origin and the point of
reception, including the use of the connection in any switching
station, furnished or operated by any person engaged as a public
utility in providing or operating the facilities for the transmission
of intrastate, interstate or foreign communications. "‘Wire
communication" includes the electronic storage of any such aural
transfer, but does not include the radio portion of a cordless
telephone communication that is transmitted between the cordless
telephone handset and the base unit.

History: 1971 e. 40 5.93; 1987 a. 399; 1991 a 39; 1997 a. 218.

The constitntionality of ss. 968.27 to 968.30 is upheld. State en ref. Hussong v.
Froelich, 62 Wis, 2d 577,215 N.W.24 390.

An infermant who s party Lu a recorded telephone conversationaka acquired
the conversation in kis mind, regardless of the use of tape recorder; that acquisitionis

not an "‘intercept.""The informant may testify b the conversationwithout sz of the
recording. State v. Maloney, 161 Wis. 2d 127,467 N.W.2d 215 (Ct. App. 1991).

968.28 Application for court order to intercept
communications. The attorney general together with the
district attorney of any county may approve a request of an
investigative or law enforcement officer to apply to the chiefjudge
of the judicial administrative district for the county where the
interception is to take place for an order authorizing or approving
the interception of wire, electronic or oral communications. The
chief judge may under s. 968.30 grant an order authorizing or
approving the interception of wire, electronic or oral
communications by investigative or law enforcement officers
having responsibility for the investigation of the offense for which
the application is made. The authorization shall be permitted only
if the interception may provide or has provided evidence of the
commission of the offense of homicide, felony murder,
kidnapping, commercial gambling, bribery, extortion, dealing in
controlled substances or controlled substance analogs, a computer
crime that is a felony under s. 943.70, or any conspiracy to commit
any of the foregoing offenses.
History: 1971c. 219; 1977¢. 449; 1983z 438: 1987a. 39%; 1095a. 448.

968.29 Authorization for disclosure and use of
intercepted wire, electronic or oral communications.

(1) Any investigative or law enforcement officer who, by any
means authorized by ss. 968.28 to 968.37 or 18 USC 2510 to
2520, has obtained knowledge of the contents of any wire,
electronic or oral communication, or evidence derived therefrom,
may disclose the contents to another investigative or law
enforcement officer only to the extent that the disclosure is
appropriate to the proper performance of the official duties of the
officer making or receiving the disclosure.

(2) Any investigative or law enforcement officer who, by any
means authorized by ss. 96828 to 968.37 or 18 USC 2510 to
2520, has obtained knowledge of the contents of any wire,
electronic or oral communication or evidence derived therefrom
may use the contents only to the extent the use is appropnate to
the proper performance of the officer's official duties.

(3) (a) Any person who has received, by any means authorized
by ss. 968.28 to 968.37 or 18 USC 2510 to 2520 or by a like
statute of any other state, any information concerning a wire,
electronic or oral communication or evidence derived therefrom

66

intercepted in accordance with ss. 968.28 to 968.37, may disclose
the contents of that communication or that derivative evidence
only while giving testimony under oath or affirmation in any
proceeding in any court or before any magistrate or grand jury in
this state, or in any court of the United States or of any state, or in
any federal or state grandjury proceeding.

b) In addition to the disclosure provisions of par.(a), any person
who has received, in the manner described under s. 968.31 (2) (b,
any information concerning a wire, electronic or oral
communication or evidence derived therefrom, may disclose the
contents of that communication or that derivative evidence while
giving testimony under oath or affirmation in any proceeding
described in par.(a} in which a person is accused of any act
constituting a felony, and only if the party who consented to the
interception is available to testify at the proceeding or if another
witness is available to authenticate the recording. )

(4) No otherwise privileged wire, electronic or oral
communication intercepted in accordance with, or in violation of,
ss. 968.28 to 968.37 or 18 USC 2510 to 2520, may lose its
privileged character. ] ]

(5) When an investigative or law enforcement officer, while
engaged in intercepting wire, electronic or oral communications in
the manner authorized, intercepts wire, electronic or oral
communications relating to offenses other than those specified in
the order of authorization or approval, the contents thereof, and
evidence derived therefrom, may be disclosed or used as provided
in subs. (1} and (2). The contents and any evidence derived
therefrom may be used under sub.(3} when authorized or aﬁproved
by the judge who acted on the original application where the judge
finds on subseguent application, made as soon as practicable but
no later than 48 hours, that the contents were otherwise intercepted
in accordance with ss. 968.28 to 968.37 or 18 USC 2510 to 2520
or by a like statute.

History: 1971c. 40 ga. 1, ¥3; 1987 a 399; 1989a. 121,359; 1993a ¥8; 1995 a,
0

Evidence of intercepted oral or wire communicationsian be introduced only if the
interception was authorized under s. 968.30; consent by one party 1o the
communication i# not sufficient. State ex ref. Arnold v. County Court, 51 Wis. 2d
434, 187 N.W.2d 354 {1571).

Although one—party consent tapes are lawful, they are not authorized by $s. 968.28
1o 968.33 and therefore the contents cannet be admitted as evidence in chief but 1.
968.29 (3) does not prohibit giving such taper to the state. State v. Waste
Management of Wisconsin, Inc. 81 Wis. 2d 555,261 N.W.2d 147 (19%7).

Although a taped telephone conversation was obtained without & court order, the
defendant opened the door to the tape’s admission by extensive referenceli the tape
transcript during his case-in—chief. State v. Albrecht, 184 Wis. 2¢ 287, 516 N.W.2d
THEICL App. 1994). ]

Sub.{2) authorizes prosecutors to include intercepted communications in a criminal
cengliial. & progseculer 15 8 law enfomemens oificer snder sub 1), and prepandion
ol comgelents & wahin the preeosion’ s offioal detes. Soee v, Gemore, 190 Wis. 3d
i, 535 PUW.2d 21 (0L App. 1995)

The sisie noy immmpesale mlencephad oxmeRicetions in a orimesad compdai o
the commlaint b ol wdes seal. Usilnenl poblic dsclesure of such conmumarnmscaions
in a compliind while @00 authorized does mot subject the Communication to
suppressics, but may entitie the defendant to remedies under s. 968.31. State v.
Gilmore, 201 Win. 2d 820, 349 N.W.2d 491 (1996).

The state may use one—party consent recordings of criminal activity, the disclosure
of which s s authorized under sub.(3} (b}, if the evidence inadvertently falls within
the "plain heating™ of taw enforcement officess Conducting authorized surveillance.
State v. Gil, 208 Wis. 2d 531,561 % W .2 760 (Ct. App. 1997).

Siimee mlefcepton by govemmenl agems of an mformant’s selephone call was
machoively doee by Teder] apeals and wis Badol ander fsdemd law, Wiscorean |aw
dd mod povem i adrssibeliy  ime evidene: o @ Federsl  proeecunen,
rofeiihssamading St {he iclephone call oy have been a privileged el canon
e Wisconsm e, Lindied Staker v, Bani, 397 F. Supes IEH‘b

968.30 Procedure for interception of wire, electronic or
oral communications. {1) Each application for an order
authorizing or approving the interception of a wire, electronic or
oral communication shall be made in writing upon oath or
affirmation to the court and shall state the applicant's authority to
make the application and may be upon personal knowledge or
information and belief. Each application shall include the
following information:

(a) The identity of the investigative or law enforcement officer
making the application, and the officers authorizing the
application.

(b) A full and complete statement of the facts and circumstances
relied upon by the applicant, to justify the applicant's belief that
an order should be issued, including:

1. Details of the particular offense that has been, is being, or is
about to be committed;



2. A particular description of the nature and location of the
facilities from which or the place where the communication is to
be intercepted,;

3. A particular description of the type of communications sought
to he intercepted; and

4. The identity of the person, if known, commining the offense
and whose communications are to be intercepted.

{cy A full and complete statement whether or not other
investigative procedures have been tried and failed or why they
reasonably appear to he unlikely to succeed if tried or to be too
dangerous.

(d) A statement of the period of time for which the interception
is required to be maintained. If the nature of the investigation is
such that the authorization for interception should not
automatically ~ terminate  when the described type of
communication has been obtained, a particular description of facts
establishing probable cause to believe that additional
communications for the same type will occur thereafter.

(e} A full and complete statement of the facts concerning all
previous applications known to the individual authorizing and
making the application, made to any court for authorization to
intercept, or for approval of interceptions of, wire, electronic or
oral communications involving any of the same persons, facilities
or places specified in the application, and the action taken by the
court on each such application; and

(fi Where the application is for the extension of an order, a
statement setting forth the results thus far obtained from the
interception, or a reasonable explanation of the failure to obtain
such results.

(2) The court may require the applicant to furnish additional
testimony or documentary evidence under oath or affirmation in
support of the application. Oral testimony shall be reduced to
writing.

(3) Upon the application the court may enter an ex parte order,
as requested or as modified, authorizing or approving interception
of wire, electronic or oral communications, if the court determines
on the basis of the facts submitted hw the applicant that all of the
following exist:

(a) There is probable cause for belief that an individual is
committing, has committed, or is about to commit a particular
offense enumerated ins. 968.28.

{b) There is probable cause for belief that particular
communications concerning that offense will be obtained through
such interception.

(c) Other investigative procedures have been tried and have
failed or reasonably appear to be unlikely to succeed if tried or to
be too dangerous.

(d) There is probable cause for belief that the facilities from
which, or the place where, the wire, electronic or oral
communicatians are @ be intercepted are being used, or are abau
te be used, im conmection with the commission of the offense, or
are lpased to, hsed in the name of, or comimonly used by the
person.

(4) Each order authorizing or approving the interception of any
wire, electronic or oral communication shall specify:

(a) The identity of the person, if known, whose communications
are to be intercepted;

(b} The nature and location of the communications facilities
which, or the place where authority to intercept is granted and the
means by which such interceptions skalt be made;

(c) A particular description of the type of communication sought
to b(la intercepted and a statement of the particular offense to which
it relates;

{d) The identity of the agency authorized to intercept the
communications and of the person authorizing the application; and

(&) The period of time during which such interception is
authorized, including a statement whether or not the interception
shall automatically terminate when the described communication
has been first obtained.

(5) No order entered under this section may authorize or
approve the interception of amy wire, electronic Or oral
communication for any period longer than is necessary to achieve
the objective of the authorization, nor in any event longer than 30
days. The 30~day period begins on the earlier of the day on which
the investigative or law enforcement officer first begins to conduct
an interception under the order or 10 days after the order is
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entered. Extensions of an order may be granted, but only upon
application for an extension made in accordance with sub.(1} and
the court making the findings required by sub.(3). The period of
extension shall be no longer than the authorizing judge deems
necessary to achieve the purposes for which it was granted and in
no event be for longer than 30 days. Every order and extension
thereof shall contain a provision that the authorization to intercept
shall be executed as soon as practicable, shall he conducted in
such a way as to minimize the interception of communications not
otherwise subject to interception under this chapter, and must
terminate upon attainment of the authorized objective, or in any
event in 30 days. In the event the intercepted communication is in
a code or foreign language, and an expert in that foreign language
or code is not reasonably available during the interception period,
minimization may be accomplished as soon as practicable after the
interception.

(6) Whenever an order authorizing interception is entered
pursuant to ss. $68.28 to 968.33, the order may require reports to
be made to the court which issued the order showing what
progress has been made toward achievement of the authorized
objective and the need for continued interception. Such reports
shall be made at such intervals as the court requires.

(7) (a) The contents of any wire, electronic or adl
communication intercepted by any means authorized b ss. 968.28
to 968.37 shall, if possible, he recorded on tape or wire or other
comparable device. The recording of the contents of any wire,
electronic or oral communication under this subsection shall be
done in such way as will protect the recording from editing or
other alterations. Immediately upon the expiration of the period of
the order or extensions thereof all such recordings and records of
an intercepted wire, electronic or oral communication shall be
filed with the court issuing the order and the court shall order the
same to be sealed. Custody of the recordings and records shall be
wherever the judge handling the application shall order. They shall
not be destroyed except upon an order of the issuing or denying
judge and in any event shall be properly kept and preserved for 14
years. Duplicate recordings and other records may be made for use
or disclosure pursuant to the provisions for investigations under s.
968.29 (1) and (2}. The presence of the seal provided for by this
subsection, or a satisfactory explanation for the absence thereof,
shall be a prerequisite for the use or disclosure of the contents of
any wire, electronic or oral communication or evidence derived
therefrom under s. 968.29 (3).

{b) Applications made and orders granted under ss. 968.28 to
968.33 together with all other papers and records in connection
therewith shall be ordered sealed by the court. Custody of the
applications, orders and other papers and records shall be
wherever the judge shall order. Such applications and orders shall
be disclosed only upon a showing of good cause before the judge
and shall not be destroyed except on order of the issuing or
denying judge, and in any event shall be kept for 10years.

(c) Any violation of this subsection may be punished as
contempt of court.

(d) Within a reasonable time but not later than 90 days after the
filing of an application for an order of approval under par.(b}
which is denied or the termination of the period of an order or
extensions thereof, the issuing or denying judge shall cause to be
served on the persons named in the order or the application and
such other parties to intercepted communications as the judge
determines & in the interest of justice, an inventory which shall
include notice of:

1. The fact of the entry of the order or the application.

2. The date of the entry and the period of authorized, approvesd
or disapproved interception, or the denial of the application.'

3. The fact that during the period wire, electronic or oral
communications were or were not intercepted.

(e) The judge may, upon the filing of a motion, make available
to such person or the person's counsel for inspection in the manner
provided in ss. 19.35 and 19.36 such portions of the intercepted
communications, applications and orders as the judge determines
to be in the interest of justice. On an ex parte showing of good
cause to the issuing judge the serving of the inventory required by
this subsection may be postponed. The judge shall review such
postponement at the end of 60 days and good cause shall he shown
prior to further postponement.



(8) The contents of any intercepted wire, electronic or oral
communication or evidence derived therefrom shall not be
received in evidence or otherwise disclosed in any trial, hearing or
other proceeding in any court of this state unless each party, not
less than 10 days before the trial, hearing or proceeding, has been
furnished with a copy of the court order, and accompanying
application, under which the interception was authorized or
approved. This 10—day period may be waived k¥ the judge if he or
she finds that it was not possible to furnish the party with the
above information 10 days before the trial, hearing or proceeding
and that the party will not be prejudiced by the delay in receiving
the information.

(9) (a) Any aggrieved person in any trial, hearing or proceeding
in or before any court, department, officer, agency, regulatory
body or other authority of this state, or a political subdivision
thereof, may move before the trial court or the court granting the
original warrant to suppress the contents of any intercepted wire,
electronic or oral communication, or evidence derived therefrom,
on the grounds that the communication was unlawfully
intercepted; the order of authorization or approval under which it
was intercepted is insufficient on its face; or the interception was
not made in conformity with the order of authorization or
approval. The motion shall be made before the trial, hearing or
proceeding unless there was no opportunity to make the motion or
the person was not aware of the grounds of the motion. if the
motion is granted, the contents of the intercepted wire, electronic
or oral communication, or evidence derived therefrom, shall be
treated as having been obtained in violation of ss. 968.28 to
968.37. The judge may, upon the filing of the motion by the
aggrieved person, make available to the aggrieved person or his or
her counsel for inspection such portions of the intercepted
communication or evidence derived therefrom as the judge
determines to be in the interest ofjustice.

(b) In addition to any other right to appeal, the state shall have
the right to appeal:

1. From an order granting a motion to suppress made under
par.(a) if the attorney general or district attorney certifies to the
judge or other official granting such motion that the appeal is not
entered for purposes of delay and shall he diligently prosecuted as
in the case of other interlocutory appeals or under such rules as the
supreme court adopts; or

2. From an order denying an application for an order of
authorization or approval, and such an appeal shall be ex pane and
shall be in camera in preference to all other pending appeals in
accordance with rules promulgated by the supreme court.

(10) Nothing in ss. 968.28 to 968.37 shall be construed to allow
the interception of any wire, electronic or oral communication
between an attorney and a client

Hiasary1 1971 4D 5”3, 1580 . 135 5. 26; 1967 o, 395 1507 & 434

Ahhzugh 2 wpead whephone conversssan was obamed wifhoul a courl onder, Lhe
defesdam opeeed 1he door 10 hid Sape™s admissien by enleidne releoemoe 0 (he e
rrarscriol diring his cape-in-chief S v Albrechi 184 Win 2d 297, 516 MW 24
176 (Ci App. 1994).

The state may incorporate intercepred communications in g criminal complaint if
dhe complaink is fked urder seal. Uimamrmal public disclosre of puch communcations
m a oompaan] while nol authoriogd dogs mod mubseci the commenication i
mippresion, el may entiile the defendant o remedics under 5 968,31, S o+
Gailmare, 101 Wis 2d E20, $4% bW, 2d 401 (1954)

Suppression of wine oomeorecations 15 reserved Ror these thal are dlegaly
intercepted and doer not apply to fegally intercepted commusications that are
improperly disclosed, Stalev. Gilmore, 201 Wis. 2d 820, 549 N.W.2d 401 (1996).

Conznunications privacy: A legislative perspective. Kastenmeier, Leavy & Beier.
1989 WLR 715 (1989).

968.31 Interception and disclosure of wire, electronic or
oral communications prohibited. (1) Except as otherwise
specifically provided in ss. 196.63 or 968.28 to 968.30, whoever
commits any of the acts enumerated in this section is guilty of a
Class H felony:

NOTE Sub. (1) {intre.} is shown as amended eff. 2-1-03 by 266F Wir. Act
109. Prior to 2-1-03 it reads: B

(1) Except as atherwise specifically provided i ss. 196.63 or 968.28 to 968.30,
whisever commits any of the mcis enumerated in this sectan may be fined not
more than $19,886 er imprisoned for not mese than 7 years and 6 menths or
both

(a) Intentionally intercepts, attemnpts to intercept or procures any
other person to intercept or attempt to intercept, any wire,
electronic or oral communication.
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{b} Intentionally uses, attempts to use or procures any other
person to use or attempt to use any electronic, mechanical or other
device to intercept any oral communication.

(c) Discloses, or attempts to disclose, to any other person the
contents of any wire, electronic or oral communication, knowing
or having reason to know that the information was obtained
through the interception of a wire, electronic or oral
communication in violation of this section or under circumstances
constituting violation of this section.

(d) Uses, or attempts to use, the contents of any wire, electronic
or oral communication, knowing or having reason to know that the
infonnation was obtained through the interception of a wire,
electronic or oral communication in violation of this section or
under circumstances constituting violation of this section.

(e) Intentionally discloses the contents of any oral, electronic or
wire communication obtained by authority of ss. 968.28, 968.29
and 968.30, except as therein provided.

ifi Intentionally alters any wire, electronic
communication intercepted on tape, wire or other device.

(2) It is not unlawful under ss. 968.28 1o 968.37:

(a) For an operator of a switchboard, or an officer, employee or
agent of any provider of a wire or electronic communication
service, whose facilities are used in the transmission of a wire or
electronic communication to intercept, disclose or use that
communication in the normal course of his or her employment
while engaged in any activity which is a necessary incident to the
rendition of his or her service or to the protection of the rights or
property of the provider of that service, except that a provider of a
wire or electronic communication service shall not utilize service
observing or random monitoring except for mechanical or service
quality control checks.

{b) For a person acting under color of law to intercept a wire,
electronic or oral communication, where the person is a party to
the communication or one of the parties to the communication has
given prior consent to the interception.

{c) For a person not acting under color of law to intercept a wire,
electronic or oral communication where the person is a party to the
communication or where one of the parties to the communication
has given prior consent to the interception unless the
communication is intercepted for the purpose of committing any
criminal or tortious act in violation of the constitution or laws of
the United States or of any state or for the purpose of committing
any other injurious act.

d) For any person to intercept or access an electronic
communication made through an electronic communication
system that is configured so that the electronic communication is
readily accessible to the general public.

{e) For any person to intercept any radio communication that is
transmitted:

I. By any station for the use of the general public, or that relates
to ships, afreraft, vehicles or persons in distress;

2. By any governmental, law enforcement, civil defense, private
land mobile or public safety communications system, including
police and fire, readily accessible to the general public;

3. By a station operating on an authorized frequency within the
hands allocated to the amateur, citizens band or general mobile
radio services; or

4. By any marine or aeronautical communications system.

{H) For any person to engage in any conduct that:

1. Is prohibited by section 633 of the communications act of
1934; or

2. Is excepted from the application of section 705 (a) of the
communications act of 1934 by section 705 (b) of that act.

(g) For any person to intercept any wire or electronic
communication the transmission of which is causing harmful
interference to any lawfully operating station or consumer
electronic equipment, to the extent necessary to identify the source
of the interference.

() For users of the same frequency to intercept any radio
communication made through a system that utilizes frequencies
monitored by individuals engaged in the provision or the use of
the system, if the communication is not scrambled or encrypted.

(i) To use a pen register or a trap and trace device as authorized
under ss. 968.34 to 968.37; or

(3) For a provider of electronic communication service to record
the fact that a wire or electronic communication was initiated or

or oral



completed in order to protect the provider, another provider
furnishing service toward the completion of the wire or electronic
communication, or a user of that service, from fraudulent,
unlawful or abusive use of the service.

{2m) Any person whose wire, electronic or oral communication
is intercepted, disclosed or used in violation of ss. 968.28 to
968.37 shall have a civil cause of action against any person who
intercepts, discloses or uses, or procures any other person to
intercept, disclose, or use, the communication, and shall be
entitled to recover from any such person:

(a) Actual damages, but not less than liquidated damages
computed at the rate of $100 a day for each day of violation or
$1,000, whichever is higher;

{b) Punitive damages; and

(¢} A reasonable attorney's fee and other litigation costs
reasonably incurred.

(3) Good faith reliance on a court order or on s. 968.30 (7) shall
constitute a complete defense to any civil or criminal action

brought under ss. 968.28 to 968.37.

History: 1971 c. 40 5% 92, 93; 1977 . 272; 1985 a. 297: 1987 a. 399; 1989 a. 56;
1991a. 294; 1997 a, 283; 2001 a. 139.

The testimony Of an undercover police officer rho was carrying a concealed
eavesdropping device under sub.(2}) is nirl the product of the eavesdropping and is
admissible even assuming the eavesdropping was unconstitutional, Stab v, Srrith, 72
Wis. 2d 711,242 =W 24 194 (1976).

The use of the "called parry control device™ by the communications common
carrier to trace bomb scares and other harassing telephone ezils would not violate any
law if used with the consent of the receivingparty, 60 Aty. Gen. 90.
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Chapter RL 1
PROCEDURES TO REVIEW DENIAL OF AN APPLICATION

RL 1.01 Surhority wad scope.

RL .03 Definitions.

RL 1.04 Examination fatlure retake and hearing.

RL t.05 Notice of intent to deny and notice of denial.
RL t.06 Parties to a denial review proceeding.

RL 1.07 Request for hewing.

Precediie.

KL .28

KL 1.09 Conduct of hearing.
RL .10 Service.

RL t.11 Failure to appear.

RL .12 Withdrawal of request.
RL 1.13 Transcription fees.

RL 1.01 Authority and scope. Rules in this chapter are
adopted under authority ins. 440.03 (1), Stats., for the purpose of
governing review 0f a decision to deny an application. Rules in
this chapter do not apply to denial of an application for renewal
of a credential. Rules in this chapter shall apply to applications

received on or after July 1, 1996.

Note: Procedures used fer denial of an application fur renewal of a credential are
found in Ch. RL 2. Wis. Admin. Codeand s. 227.01 {2) (b}, Stats,

History: Cr. Register, October. 1985, No, 33, e, 11-1-85;am.. Register, July,
1996, No. 487, «il. 8-1-96.

RL 1.02 Scope. History: Cr. Register, (itnber, 1985.No. 358, eff. 1i-1-85;
r., Fugintes, July, 1996, No. 487, ¢l 8-1-96.

RL 1.03 Definitions. in this chapter:

{1} “Applicant™ mears any person who applics for a credentizl
Frenm dlue applica bl credentinling nothority, *Person™ in this sub
section inclodes & business entiry.

{2} "Credentinl™ means o license, permit, or cerificaie of oer-
tification ar regrtration thar is issued under chs. 420 o 480, Siwis

(3) “Credentialing authority” means the department or an
attached examining board, affiliated credentialing board or board
having authority to issue or dcny a credential.

(4) "Denial review proceeding'* means a class I proceeding as
defined ins. 227.01 (3) (@), Stats., in which a crcdentialing author-
ity reviews a decision to deny a completed application for a cre-
dential.

(5) ""Department™ means the department of regutation and
licensing.

(6) "'Division" means the division of enforcement in the

department.

History: Cr. Register, October, 1985, No. 358, eff. 11-1-85: cofrection: in ()
made under s. 13.93 (2mi} (b} 7., Stats,, Register, May, 1988, No. 389 am. (1), (4},
1, (1), renum. {3} to be (5}, cx. (2), (3), {6); Register, July, 1996, NO. 487, eff, §-1-96.

RL 1.04 Examination failure: retake and hearing.
(1) An applicant may request a hearing to challenge the validity,
scoring or administration of an examination if the applicant has
exhausted other available administrative remedies, including, but
not limited to, internal examination review and regrading, and if
either:

(@) The applicant is no longer eligible to retake a qualifying
examination.

(b) Reexamination is not available within 6 months from the
date of the applicant's last examination.

(2) A failing score on an examinalion does not give tise to the
right to a hearing if the applicant is eligible to retake the examina-
tion and reexamination is avaiiable within 6 months from the date

of the applicant's last examination

Note: An applicant is nct efigible for a license untif his or her application is com-
plete. An application is mod sormplee until an applicanthas submitted proof of having
successfully passed &av required quatifying examination. If an applicant fails the
qualifying exarenation, hui has iz right to retake it within 6 menths, the applicant
is not entitled to a hearing under this chapter.

Hirlory: Cr., Register, July, 1996, No. 487, &ff, 8-1-96.

RL 1.05 Requestfor hearing. History: Cr. Regisier, October, 1983, No. 358,
efT. | 1-1-E5; corrsctions i (2) (@) and &1 made under & 13.93(2m) {b) 7., Stats.,
Frgiser, May, 1988, No. 389; v, Register, July, 1996, No. 487, eff. 8-1-96.

RL 1.05 Notice of intentio deny and notice of denial.
{1} NOTICE GF INTENT TO DENY. (a) A.notice of intcnt to deny may

be issued upon an initial determination that the applicant does not
meet the eligibility requirements for a credential. A notice of
intcnt to deny shall contain a short statement in plain language of
the basis for the anticipated denial, specify the stahite, rule or other
standard upon which the denial will be based and state that the
application shall be denied unless, within 45 calendar days from
the date of the mailing of the notice, the credentialing authority
receives additional information which shows that the applicant
meets the requirements for a credential. The notice shall be sub-
stanttaily in the form shown in Appendix 1.

(b} If the credentialing authority does not receive additional
information within the 45 day period, the notice of intent to deny
shall operate as a notice of denial and the 45 day period for
reguesling & bearing described m & RL 1.07 shall comaience om
the date of mailing of the notice of intent to dery

(e} I the eredendialing authority receives additional informa-
tiom within the 25 day period which fails e shoow that the apphicam
meeld the requirements for a credential, 8 nofice of denial shall be
issued under sub. (2).

(2) NoTICE OF DENIAL. If the credentialing authority deter-
mines that an applicant does not meet the requirements for a cre-
dential, the credentialing authority shall issue a notice of denial in
the form shown in Appendix 11 The notice shall contain a short
statement in plain language of the basis for denial, specify the stat-
ute, rule or ether standard upon which the denial is based, and be
substantially in the form shown in Appendix 1.

Histery: Cr, Register, July, 1996, eff. 8-1-96.

RL 1.06 Partiesto adenial review proceeding. Par-
ties to a denial review proceeding are the applicant, the credential-
ing authority and any person admitted to appear under s. 221.44

(Zm), Stats.
History: Cr. Register, October. 1985, No. 358, eff, 11--[-85; rerum. from RL
1.04 and ‘arn., Register, JUly, 1996. No. 487, eff. R-1-96.

RL 1.07 Requestfor hearing. An applicant may request
a hearing within 45 calendar days after the mailing of a notice of
denial by the credentialing authority. The request shall be in writ-
ing and set forth all of the following:

{1) The applicant's name and address.

(2) The type of credential for which the applicant has applied.

(3) A specific description of the mistake in fact or law which
constitutes reasonable grounds for reversing the decision to deny
the application for a credential. If the applicant asserts that a mis-
take in fact was made, the request shall include a concise state-
ment of the essential facts which the applicant intends to prove at
the hearing. If the applicant asserts a mistake in law was made,
the request shall include a statement of the law upon which the

applicant relies.
History: Cr., Register, July, 1996, No. 487, off. 8-1-96

RL 1.08 Procedure. The procedures for a denial review
proceeding arc:

(1] REVIE™ OF REQUEST ros HEARINO, Within 45 oqjepdar dovs
of receipt of a request for hearing, the credentialing authority or
its designee shall grant or deny the request for a hearing on a denial
of a credential. A request shall be granted ifrequirements in s.RL
1.07 arcmet, and the credcntialing authority or its dcsignec shall
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notify the applicant of the time, place and nature of the hearing.
if the requirements in s. RL 1.07 arc not met, a hearing shall be
denied. and the crcdentialing authority or its designec shall infernm
the applicant in writing of the reasen for denial. For purposes of
a petition for review under s. 227.52, Stats., a request is denied if
a rcsponsc to a request for hearing is not issncd within 45 calendar
days of its receipt by the credentialing authority.

(2) DESIGNATION OF PRESIDING OFFICER. An administrative
law judge empleved by the department shall preside over denial
hearings, unless the credentialing authority designates otherwise.
The administrative law judge shall be an attorney in the depart-
ment designated by the department general counsel, an employe
borrowed froni another agency pursuant to s. 20.901, Stats., or a
person employed as a special project or limited term cmploye by
the dcpartmcent, cxcept that the administrative law judge may not
hc an cmploye in the division.

(3) Discovery. Unless the parties otherwise agree, no discov-
ery is permitted, except for the raking and preservation of evi-
dence as provided in ch. 804, Stats., with respect to witnesses
described in s. 227.45 (7) (a) to {d}, Stats. An applicant may
inspect records under s. 19.33, Stats., the public records law.

(4) BurDEN OF PROOF. The applicant has the burden of proof
to show by evidence satisfactory to the credentialing authority that
the applicant meets the eligibility requirements set by law for the
credential.

History: Cr., Register, July, 1996, No. 487. etf. 8196,

RL 1.09 Comduct of hearing. {1} BEecorn A stenc-
graphis, electronse or other record shall be made of all hearings in
which the testimony of wilnesses 15 offered as evidence, and of
other oral proceedings when requested by a parry

(2) Apsournments. The presiding officer may, for good
cause, grant continuances, adjournments and extensions of time.

(3) Susroenas. (a) Subpoenas for the attendance of any wit-
ness at a hearing in the proceeding may be issued in accordance
with s. 227.45 (6m}, Stats.

(b) A presiding officer may issue protective orders according
to the provisions of s. 805.67, Stats.

(4) Mortions. All motions, except those made at hearing, shall
be in writing; filed with the presiding officer and a copy served
upon the opposing party not later than 5 days before the time spe-
cified for hearing the motion.

(5) Evipence, The credcentialing authority and the applicant
shall kave the right to appear in person or by counsel, to call,
examine and cross—examine witnesses and to introduce evidence
into the record. If the applicant submits evidence of eligibility for
a credential which was not submitted to the credentialing author-
ity prior to denial of the application, the presiding officer may
request the credentialing authority to reconsider the application
and the evidence of eligibility not previously considered.
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(6) Briers. The presiding officer may reguire the filing of
briefs.

(D Locanns of nearing. All hearings shall be held at the
offices of the department in Madison unless the presiding officer
determines that the health or safety of a witness or of a party or an
emergency requires that a hearing be heid elsewhere.

Histary; Cr., Hegistir, July, 1996, No. 487. eff. at-96.

RL 1.1 Service. Ssrvice of any dooument on an applicant
miay e made hy mail addressed (o the applicani at the las address
filed in writing by the applicant with the credentialing authority
SZervice by mail is complete oa the date of mailing,

Iarary ! Cr. Regisier, Oonobesr, R85, Mo 534, @ | 1-3-85; remam, Fram Hi
B0 amed g, Regorer, Fuly, 15996, Mo 457, &1, E-1-96,

RL 1.11 Failure to appear. In the event thal meather the
applicant nor his or her pepresentative appears ot the time ond
place dezignated for the hearing, the credentizlmg ambonty may
ke achom based upon the record as submitted. By failing to
nppear, an applicant waives ony right o appeal befone the creden-
tabimg authority which denbed the licenss

Ilgery; Or, Fopeier, Ckcicher, 1985, Moo 355, &Il 11-1-B5; rehiim. Tram BL
107 med am., Bepister, July, 17946, Ko, 487, <0 B-1-96

RL 1.12 Withdrawal of request. A request for hearing
may be withdmamn ag any time. Upon neceipt of & request for with-
drawal, e ercdentkaling authority shall issue an arder offiming
the withdmwal of a request Tor heanng an 1be denaal.

History: O, Reglaber, July, 198, Mo, #87, ofl. -1,

RL 1.13 Transcription fees. (1) The fec charged fora
transeript of o proceeding vunder this chapier shall he computex] by
the persan or renoring secvice preparing the transeript on the fol-
lowing basis:

(@) If the transcript is prepared by a reporting service, the fee
charged for an original transcription and for copies shall be the
amount identified in the state operational purchasing bulletin
which identifies the reporting service and its fees.

(b) Ifatranscript is prepared by the department, the department
shall charge a transcription fee of $1.75 per page and a copying
charge of 6.25 per page. If 2 or more persons request a transcript,
the department shall charge each requester a copying fee of S.25
per page, but may divide the transcript fee equitably among the
requcstcrs. If the department has prepared a written transcript for
its own use prior to the time a request is made, the department shall
assume the transcription fee, but shall charge a copying fee of S.25
per page.

(2) A person who is without means and who rcgnires a tran-
script for appeal or other reasonable purposes shall be furnished
with a transcript without charge upon the filing of a petition of
indigency signed under oath. For purposes of this section, a deter-
mination of indigency shall be hascd on the standards used for
making a determination of indigency under s. 977.07, Stats.

History: Cr., Register, July, 1996, No. 487, #iI. 8-1-96,
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Chapter RL 1
APPENDIX 1
NOTICE OF INTENT TO DENY

[DATE]
[NAME and
ADDRESS OF APPLICANT]

Re: Application for [TYPE OF CREDENTIAL]; Notice of Intent to Deny
Dear [APPLICANT]:

PLEASE TAKE NOTICE that the state of Wisconsin [CREDENTIALING AUTHORITY] has reviewed
your application for a [TYPE OF CREDENTIAL]. On the basis of the application submitted, the [CREDENTIALING
AUTHORITY] intends to deny your application for reasons identified below unless, within 45 calendar days from the
date of the mailing of this notice, the [CREDENTIALING AUTHORITY] receives additional infomation which
shows that you meet the requirements for a credential.

[STATEMENTOF REASONS FOR DENIAL]
The legal basis for this decision is:

[SPECIFY THE STATUTE,RULE OR OTHER STANDARD UPON
WHICH THE DENIAL WILL BE BASED]

If the [CREDENTIALING AUTHORITY] does not receive additional information within the 45 day period, this
notice of intent to deny shall operate as a notice of denial and the 45 day period you have for requesting a hearing shall
commence on the date of mailing of this notice of intent to deny.

[Designated Representative of Credentialing Authority]

PLEASE NOTE that you have a right to a hearing on the denial of your application if you file a request for
hearing in accordance with the provisions of Ch. RL 1 of the Wisconsin Administrative Code. If you do not submit
additional information in support of your application, you may request a hearing within 45 calendar days after the
mailing of this notice. Your request must he submitted in writing to the [CKEDENTIALING AUTHORITY] at:

Department of Regulation and Licensing
1400 East Washington Avenue

P.O. Box 8935

Madison, WI 53708-8935

The request must contain your name and address, the type of credential for which you have applied, a
specific description of the mistake in fact or law that you assert was made in the denial of your credential, and a
concise statement of the essential facts which you intend to prove at the hearing. You will he notified in writing of the
[CREDENTIALING AUTHORITY'S'] decision. Under s. RL 1.08 of the Wisconsin Administrative Code, a request
for a hearing is denied if a response to a request for a hearing is not issued with 45 days of its receipt k¥ the
[CREDENTIALING AUTHORITY]. Time periods for a petition for review begin to run 45 days after the
[CREDENTIALING AUTHORITY?] has received a request for a hearing and has not responded.
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Chapter RL 1
APPENDIX Il
NOTICE OF DENIAL

[DATE]
[NAME and
ADDRESS OF APPLICANT]

Re: Application for [TYPE OF CREDENTIAL]; Notice of Denial
Dear [APPLICANT]:

PLEASE TAKE NOTICE that the state of Wisconsin [CREDENTIALING AUTHORITY] has reviewed
your application for a [TYPE OF CREDENTIAL] and denies the application for the following reasons:

[STATEMENT OF REASONS FOR DENIAL]
The legal basis for this decision is:

[SPECIFY THE STATUTE, RULE OR OTHER STANDARD UPON
WHICH THE DENIAL WILL BE BASED]

[Designated Representative of Credentialing Authority]

PLEASE NOTE that you have a right to a hearing on the denial of your application if you file a request for
hearing in accordance with the provisions of Ch. RL. 1 ofthe Wisconsin Administrative Code. You may request a
hearing within 45 calendar days after the mailing of this notice of denial. Your request must he submitted in writing to
the [CREDENTIALING AUTHORITY] at:

Department of Regulation and Licensing
1400 East Washingion Avenue

P.O. Box 8935

Madison, Wi 53708-8935

The request must contain your name and address, the type of credential for which you have applied, a specific
description of the mistake in fact or law that you assert was made in the denial of your credential, and a concise
statement of the essential facts which you intend to prove at the hearing. You will be notified im writing of the
[CREDENTIALING AUTHORITY’S] decision. Under s. RL 1.08 of the Wisconsin Administrative Code, a request
for a hearing is denied if a response to a request for a hearing is not issued within 45 days of its receipt by the
[CREDENTIALING AUTHORITY]. Time periods for a petition for review begin to run 45 days after the
[CREDENTIALING AUTHORITYT] has received a request for a hearing and has not responded.
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vance of any settlement conference. A settlement conferenceshall
not be held without the consent of the licensee. No agreement
reached between the licensee and the disciplinary authority or its
designee at a settlement conference which imposes discipline
upon the licensee shall be binding until the agreement is reduced
to writing, signed by the licensee, and accepted kx the disciplinary
authority.

(3) DraL STATEMENTS AT SETTLEMENT CONFERENCE. Oral
statements made during a settlement conference shall not be
introduced into or made part of the record in a disciplinary pro-
ceeding.

History; Cr. Register,June, 1992, No. 438, eff. 7-1-92.

RL 2.037 Parties to a disciplinary proceeding. Par-
ties to a disciplinary proceeding are the respondent, the division
and the disciplinary authority before which the disciplinary pro-
ceeding is heard.

History: Cr.Register, May, 1982, No. 317. &ff. &- 121, meien. from RL 2.036
and amm., Register, Juss, 1992, No. 438, off. 7-1-42.

RL 2.04 Commencement of disciplinary proceed-
ings. Disciplinary proceedings are commenced when a notice of
hearing is filed in the disciplinary authority office or with a desig-
nated administrative law judge.

History: Cr. Register, February, 1979. No. 278. eff. 3-1-79: am. Register, June,
1992, No, 438, eff. 7-1-91.

RL2.0b Pleadingsto be captioned. Alipleadings, no-
tices, orders, and other papers filed in disciplinary proceedings
shall becaptioned “BEFORETHE * and shall been-
titled "INTHE MATTER OF DISCIPLINARY PROCEEDINGS
AGAINST , RESPONDENT.""

History: Cr. Register, October, 1478, No. 274. «ff. 11-1-78.

RL2.06 Complaint. A complaint may he made on infor-
mation and belief and shall contain:

(1) Thename and address of the licensee complained against
and the name and address of the complainant:

(2) A short statement in plain language of the cause for disci-
plinary action identifying with reasonable particularity the trans-
action, occurrence or event out of which thecansearises and spec-
ifying the statute, rule or other standard alleged to have been
violated,;

(3) A request in essentially the following form: **Wherefore,
the complainant demands that the disciplinary authority hear evi-
dence relevant to matiers alleged in this complaint, determine and
impose the discipline warranted, and assess the costs of the pro-
ceeding against the respondent:** and.

(4) The signature of the complainant.

History: Cr. Register, Octaber, 1978, No. 274, eff. 11-1-78; am. [imire. j, (1) and
(4, Regisier, June. 1992, Hi. 438, &fT. 7-1-92.

RL 2.07 Noticeof hearing. {1} A notice ofhearing shall
be sent to the respondent at least 10days prior to the hearing, un-
less for good cause such netice is impossible or impractical, in
which case shorternoticemay be given, but in no case may the no-
tice be provided less than 48 hours in advance of the hearing.

(2) A notice ofhearing to the respondent shall be substantially
in the form shown in Appendix | and signed by a disciplinary au-
thority member or an attorney in the division.

Histary: Or Register. October, 1978, No. 274, eff. || -1-78; am. [Jiline=n ). Reg-
iwter, Fabreary, 1979, No. 278, eff, 3-1.79; r. and reer, Regoder, June, 1952, No. 438,
off. 7-1-92.

RL 2.08 Service and filing of complaint, notice of
hearingand other papers. (1) The complaint, notice of hear-
ing, all orders and other papers required to he served on a respon-
dent may be served by rnailirig a copy of the paper to the respon-
dent at the last known address of the respondent or by any
procedure described ins. 801,14 (2), Stats. Service by mail is com-
plete upon mailing.
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[2) Any paper reqiired to be filed with a disciplinary aathority
muay he mailed 1o the dismiplmary anthorty ofice o, 10 an &dmine
wiralive law judge has been desigrated 1o poeswle i the matper, w
the administrative law judges and shall be deemed filed on receipt
at the disciplinary authornity office ar by the sdminstrative law
jisdge. An anewer ubder 5. KL 2.0%, and motionz under = RL 213
may bz filed and served by facsemile transmissaon, A document
fbed by facsirnale dransmission under this seetion shall also b
mailed tothe disciplinary authonty, An answer or mobion filed by
frcstmile transmission shall be deemed Gled on the first business
day after receipt by the disciplinary authority

History: T Repaier, Outcler, 1978, Mo, 274, & 11-1-T3; wn. (21, Repmier
Jume, 1992, Mo, 43K, fF. 7-1-53.

AL 2.08  Answer. (1) Ananswer o a complaint shall seaie
im shior and |,:|;=;in ierms the defenses o cach eouse psserted and
shall admit ar deny the allegalions wpon which the complainant ne-
lizs, If the respondent is witha Enowledpe or information saffi-
cienl to foom a belief as 1o tlse rath of the alleganen, the fespon
dent shall sostase and this hins the effect of a denial, Denials shall
fairly meet the substance of the allegations demed. The respon.
dent shall make denials as specific denials of designated albepa-
tions of paragraphs but ol the respondent miends in good faith o
deny only a [earT oF A gualification of an allegation, the respondent
shall specifv somuch of it as e and matertal and shall deny only
the remainder.
(2) The respondent shall set forth affirmatively in the answer
any matter constituting an affirmative defense.
(3) Allegations in a complaint are admitted when not denied
in the answer.
{4} An answer to a complaint shall be filed within 20 days
from the date of service of the complama.
Wistary; Cr. Regiger. Ociober, 1974, Mo, 274, off, 11-1-T8; sn. (&), Repaner

Febpuars, 1979, Mo, 278, efl, 5-1-"% am, L5 {3hand (4], Repeioe, flane, 1952, No
A5E, elf V-1-82

RL 2.10 Administrative law judge. (7) DESIGNATION.
Disciplinary hearings shall be presided over by an administrative
law judge employed by the department unless the disciplinary au-
thority designates otherwise. The administrative law judge shall
be an attorney in the department designated ky the department
general counsel, an employe borrowed from another agency pur-
suantto s. 20.901, Stats., or a person employed as a special project
or limited term employe by the department; except that the admin-
istrative lawjudge may not be an employe in the division.

(2) AuTtHORITY. An administrative law judge designated un-
der this section to preside overany disciplinaryproceedinghas the
authority described in s. 227.46 (1), Stats. Unless otherwise di-
rected by a disciplinary authority pursuant to s. 227.46 (3}, Stats.,
an administrative lawjudge presiding over adisciplinary proceed-
ing shall prepare a proposed decision, including findings of fact,
conclusions of law, order and opinion, in a form that may be
adopted as the final decision in the case.

(3) ServICE OF PROPOSED DECIS;ON. Unless otherwise directed
kw a disciplinary authority, the proposed decision shall be served
by the administrative lawjudge on all parties with a notice provid-
ing cach party adversely affected b+ the proposed decision with
an opportunity to file with the disciplinary authority objections
and written argument with respect to the objections. A party ad-
versely affected by a proposed decision shall have at least 10 days
from the date of service of the proposed decision to file objections
and argument.

History: Cr. Register, October, 1978, No. 274, eff. 11-1-78: r.and recr. {1}, Regis-
ter, November, 1986, No. 371, eff. 12—1-86; virrection in (2) made under 5. 13.93

2] () 7., Btats, Fegister, bEry, 1988, No, H0; pm. Rregistes, hae, 1992, No, 438,
eff. 7-1-92.

RL2.11 Prehearlngconference. In any matter pending
before the disciplinary authority the complainant and the respon-
dent, or their attorneys, may be directed by the disciplinary au-
thority or administrative lawjudge to appear at a conference or to
participate in a telephone conference to consider the simplifica-



tion of issues, the necessity or desirability of amendments to the
pleadings, the admission of facts or documents which will avoid
unnecessary proof and such other matters as may aid in the dis-
position of the matter.

History: Cr. Register. October, 1978, Na. 274, eff. 11-1
1992, No. 438, cff. 1992.

RL212 Settlements. No stipulation or settlement agree-
ment disposing of a complaint or informal complaint shall be ef-
fectivc or binding i any respect until reduced to writing, signed
by the respondent and approved by the disciplinary authority

Histery: Cr. Register, October. 1978, No. 274, eff. 11-1-78; am. Register, June,
1597 Mo 413 el 7 1 92,

RL213 Discovery. The person prosecuting the complaint
and the respondent may, prior to the date set for hearing. obtain
discovery by use of the methods described in ch. 804, Stats., for
the purposes set forth therein. Protective orders, including orders
to terminate or limit examinations, orders compelling discovery,
sanctions provided in s, 804.12, Stats. or other remedies asare ap-
propriate for failure to comply with such orders may be made by

the presiding officer.
Histery: Cr. Register, October, 1978, No. 274, eff. 11178,

RL 2.14 Default. If the respondent fails to answer as re-
quired by s. RL 2.09 or fails to appear at the hearing at the time
fixed therefor, the respondent is in default and the disciplinary au-
thority may make findings and enter an order on the basis of the
complaint and other evidence. The disciplinary authority may, for
good cause, relieve the respondent from the effect of such findings
and permit the respondent to answer and defend at any time before
the discinlinarv authorirv enters an order or within a reasonable
time thcrcafter.

History: r Register, October, 1978, No. 274, eff. 11-1-78;am. Register, June,
1992, No. 438, eff. 7--1-92.

i OFFICER
Thiecdingshataguct of heaping:, LSRN Sciplinary
authority or an administrative 2w judge designated pursuant to s,
RL2.10.

{2) Recorm. A stenngraphis, electronic of other record shall
be made of all hearings in which the testimony of witnesses is of-
fered ag evidense.

13} Evipence. The complainant npd the respondent shall have
the right i appear in persen or by counsel, to call, examine, amd
CrosE-examine witnesags and to mirgduce evedence mbo the re-
cord.

(4) Briers. The presiding officer may require the filing of
briefs.

(5) Mortions. All motions. except those made at hearing, shall
be in writing, filed with the presiding officer and a copy served
upon the opposing party not later than 5 days before the time spe-
cificd for hearing the motion.

(6) ADJOURNMENTS. The presiding officer may, for good
cause, grant continuances, adjournments and extensions of time.

(7)SusPoENAS. (@) Subpoenas for the attendance of any wit-
ness at a hearing in the proceeding may be issued in accordance
with s. 885.01. Stats. Service shall be made in the manner pro-
vided ins.805.07(5), Slats. A subpoena may cormmand the person
to whom it is directed to produce the books, papers, documents,
or tangible things designated therein.

(b) A presiding officer may issue protective orders according
to the provision the provisions of s. 805.07, Stats.

76

T4, am. Register, June,

DEPARTMENT OF REGULATION AN LICENSING

(8) LocaTion oF HEARING. All hearings shall be held at the of-
fices ofthe department of regulation and licensing in Madison un-
less the presiding officer determines that the health or safety of a
witness or of a party or an emesgency requires that a hearing be

held elsewhere.
History: Cr. Register, October, 1978, No. 274, ¢ff, [1-1-78; amn. (1L {5] and (6],
or |S§, Repusier, fanz, 1992, No. 438, eff. 7-1-92.

RL 216 Witness fees and costs. Witnesses subpoe-
naed at the request of the division or the disciplinary authority
shall be entitfed to compensafion from the state forattendanceand

travel as provided in ch. 885, Stats
History: Cr. Register, October, 1978, No. 274, eff. 11-1-78;am. Register, June,
1991, Me 438, el 5-1-92

RL 217 Transcription fees. {1} The fez charged for a
transcript ofa proceeding under this chapter shall be computed by
the person or reporting service preparing the transcript on the fol-
lowing basis:

(a) Ifthetranscriptispreparedby areportingservice, the
fee charged foranoriginal transcription and for copies shall
be theamount identified in the state operational purchasing
bulletin which identifies the reporting service and its fees.

(h) Hfatranscript is prepared bw the department, the de-
partment shall charge a transcription fee of $1.75 per page
and acopying charge of S.25 per page. 1f2 or more persons
request a transcript, the department shall charge each re-
quester a copying fee of S.25 per page, hut may divide the
transcript fee equitably among the requesters. Ifthe depart-
ment has prepared a written transcript for its own use prior
to the time a request is made, the department shall assume
the transcription fee, hut shall charge a copying fee of S.25
per page.

(2),Ap ersoq who is without means and who requires a tran-
SC“Pt for appeal or other reasonable purposes shall be furnished
with atranscript Without charge upon the filing of a petition of in-

digency signed under oath.

History: Cr, Register, October, 1978, No. 274, eff. 11-1-78; s (|) Register,
Blaw, 1982, M. 347, efl. 6-1-82; r. and recr. erlpcr ]u|- 1997 B, 438, ell.
7183, am |1} (b), Register, August, 1993, No. 452, eff.9-1

RL 218 Assessment ol costs. (1) The proposed dec-
sicn of &n administratve law judgs following hearing shall in
clude a recommendation whethar 21l of pant of the coats of the pro-
ceeding shall be assessed agninst the respondent.

(2) | f a respondent objects to the recommendation of an ad-
ministrative lawjudge that costs be assessed, objections to the as-
sessment of costs shall be filed. along with any other objections
to the proposed decision, within the time established for filing of
objections.

(3)The disciplinary authority's final decision and order im-
posing discipline in a disciplinary proceeding shall include a de-
termination whether all or part ofthe costs ofthe proceeding shall
be assessed against the respondent

(4) When costs are imposed, the division and the administra-
tive law judge shall file supporting affidavits showing costs in-
curred within 15 days of the date of the final decision and order.
The rcspondciit shall file any objection to the affidavits within 30
days of the date of the final decision and order. The disciplinary
authority shall review any objections, along with the affidavits,

and affirm or modify its order without a hearing.
Histary: Cr, Register, June, 1992. No. 438, eff. 7-1-92.



Chapter RL 2

APPENDIX |
NOTICE OF HEARING

THE STATE OF WISCONSIN
To each person named above as a respondent:

You are hereby notified that disciplinary proceedings
have been commenced against you before the
i #l ). The Complaint, which is attached to this Notice,
states the nature and basis of the proceeding. This proceeding
may result in disciplinary action taken against you by the ( #2
. This proceeding is a class 2 proceeding as defined in s.
227.01 (3) (h), Wis. Stats.

Within 20 days from the date of service of the
complaint, you must respond with a written Answer to the
allegations of the Complaint. You may have an attorney help or
represent you. The Answer shall follow the general rules of
pleading contained in s. RL 2.09. if vou do not provide a proper
Answer within 20 days, you will he found to he in default, and a
defaultjudgment may he entered against you on the bais of the
complaint and other evidence and the ( #3 ) may take
disciplinary action against you and impose the costs of the
investigation, prosecution and decision of this matter upon you
without further notice or hearing.

The original ef your Answer should he filed with the
Administrative Law Judge who has been designated to preside
over this matter pursuant to s. RL 2.10, who is:

{ #4

Department of Regulation and Licensing
Office of Board Legal Services

P. 0. Box 8935

Madison, Wisconsin 53708

You should also file a copy of your Answer with the
complainant‘s attorney, who is:

{ #5 )

Department of Regulation and Licensing
Division of Enforcement

P. O.Box 8935

Madison, Wisconsin 53708

A hearing on the matters contained in the Complaint
will be held at the time and location indicated below:
Hearing Date, Time and Location

Date: ( ¥ )
Time: { #7 )
Location: Room( #8 }

1400 East Washington Ave
Madison, Wisconsin
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or as soon thereafter as the matter may he heard. The questions
to be determined at this hearing are whether the license
previously issued to you should he revoked or suspended,
whether such license should be limited, whether you should be
reprimanded, whether, if authorized hy law, a forfeiture should
he imposed, or whether any other discipline should be imposed
on you. You may be represented by an attorney at the hearing.
The legal authority and procedures under which the hearing is to
he held is set forth in s. 227.44, Stats.,s. ( #9 ), Stats., ch.
RL 2, ands. { #IO ).

If you do not appear for hearing at the time and
location set forth above, you will he found to he in default, and a
defaultjudgment may he entered against wom on the basis of the
complaint and other evidence and the i #11 ) may take
disciplinary action against you and impose the costs of the
investigation, prosecution and decision of this matter upon yeis
without further notice or hearing.

If you choose to be represented kw an attorney in this
proceeding, the attorney is requested to file a Notice of
Appearance with the disciplinary authority and the
Administrative Law Judge within 20 days of your receiving this
Notice

Dated at Madison, Wisconsin this
20 .

day of,

Signature of Licensing Authority Member or Attorney
{ W2 )

INSERTIONS

Disciplinary authority

Disciplinary authority

Disciplinary authority

Administrative Law Judge

Complainant’s attorney

Date of hearing

Time of hearing

Location ofhearing

Legal authority {statute)

10. Legal authority (administrative code)

11. Disciplinary authority

12. Address and telephone rumber of person signing
the complaint

©O N U wWN -



DEPARTMENT OF REGULATION AND LICENSING

Chapter RL 3
ADMINISTRATIVE INJUNCTIONS

RL3.01 AdithTEy

RL 3.02 Scope; kinds of procsedings.

RL 3.03 Drelimilinns.

RL 3.04 Pleadings to he captioned.

RL 3.05 Petition for administrative iniunction.

RL 3.06 Notice of hearing. A

RL 3.07 Servios and filingof petition, netice of hearing and other papers.
RL 3.08 A Trides.

RL 3.09 Administrative law judge
RL 3.0 Prehearing conference.
RL 3.1 Settlemenis.

RL 3.12 -.:-1l|;..|l\.1,.—_.'_

RL3.13 Default.

RL 3.14 Conduct of hearing.

RL 3.15 Witness fees and costs.
RL 316 Traraiphion fees.

RL 3.01 Authority. Thernles inch. RL 3 are adopted pur-
suant to authority in ss. 440.03 {1} and 440.21, Stats.
eyl O Regiseer, luly, 1993, No. 451, eff. 8-1-93.

RL3.02 Scope;kindsof proceedings. Therulesinthis
chapter govern procedures in public hearings before the depart-
ment to determine and make findings as to whether a person has
engaged in a practice or used a title without a credential required
under chs. 440to0 459, Stats., and for issuance of an administrative
injunction.

Mimery! Cr. Regisier, July, 1993, No. 451, eff. B-1-81,

RL 3.03 Definitions. In this chapter:

(1) ""Administrative injunction'*means a special order enjoin-
ing a person from the continuation of a practice or use of a title
without a credential required under chs. 440 to 459, Stats.

(2) ""Credentialmeansa license, perniit, or certificate of cer-
tification or registration that is issuedunder chs. 440to 459, Stats.

(3) ""Department’"means the department of regulation and li-
censing.

(4) “*Division**means the division of enforcement in the de-
partment.

(5) "Petition" means a document which meets the require-
ments of s. RL 3.03.

(6) ""Respondent'* means the person against whom an admin-
istrative injunction proceeding has been commenced and who is
named as respondent in a petition.

History: Cr. Register, July, 1993, No. 451, eff. 8-1-93.

RL3.04 Pleadings tobe captioned. All pleadings, no
tices, orders, and other papers filed in an admbnistrative injanction
proctading shall be captioned: “BEFORE THE DEPARTMENT
OF REGULATION AMD LICEMNSING™ and shall ke entitled: "IN
THE MATTER OF A PETITION FOR AN ADMINISTRATIVE
THIUNCTION  INVOLVING RE-
SPONDENT."

Hisiory: Cr Regeier, baly, 199003, Mo, 450, o, 3-0-50.

RL 305 Patition for administrative injunction. A
petition for an administrative mjunstion shall albepe that & person
has engaged in s praciice or wsed a tithe withowt a credential re
quired urder chs, 440 1o 45%, Bats. A pelilion may be made on -
formition and belwel and shall contain

(1) Thename and address of the respondent and the name and
address of the attorney in the divisionwho is prosecuting the peti-
tion for the division;

(2) A shortstatement in plain language of the basis for the di-
vision's belief that the respondent has engaged in a practice or
used a title without a credential required under chs. 440 to 459,
Stats., and specifying the statute or rule alleged to have been vio-
lated;

(3) A request in essentially the following form: **Whercforc,
the division demands that a public hearing be held and that the de-

partment issue a special order enjoining the person from the con-
tinuation of the practice or use of the title;"* and,

(4) The signature of an attorney authorized by the division to
sign the petition.
History: Cr.Register. July, 1993,™. 451, eff.8~1-93.

RL3.06 Noticeofhearing. (1) A notice ofhearing shall
be sent to the respondent by the division at least 1¢ days prior to
the hearing, except in the case of an emergency in which shorter
noticemaybegiven, butinnocasemay thenoticebeprovidedless
than 48 hours in advance of the hearing.

(2) A notice of hearing to the respondent shall be essentially
in the form shown in Appendix | and signed by an attorney in the
division.

History: Cr. Register, July, 1993, No. 451, eff. 8-1-93

RL3.07 Serviceandfiling oF petition, noticeof hear-
ing and other papers. (1) The petition, notice ofhearing, all
orders and other papers required to be served on arespondent may
he served by mailing a copy of the paper to the respondent at the
last known address of the respondent or by any procedure de-
scribed in s. 801.14 (2), Stats. Service by mail is complete upon
mailing.

(2) Any paper required to be filed with the department may be
mailed tothe administrative law judge designated to preside in the
matter and shall be deemed filed on receipt by the administrative
lawjudge. An answer under s. RL 3.08, and motions under s. R1.
3.14 may bc filed and served hw facsimile transmission. A docu-
ment filed by facsimile transmission under this section shall also
b enanled 1o the deparinent. A answer armeaticn fiked by facsim-
ile transmission shall be desmed filed on the firg business day afl-
et receipt by the depamment

Histery: Cr. Begisier, baly, 1990, Mo 451, off, &-1-53

AL 3.08 Answer. (1] Ananswerioa petition shall state in
short and plan terms the difierded vo cach allepation asserted and
ahall admit or demry the allepations apon which the division relies.
1F the respondent ws without knowledpe o information sofficient
rix forme & Belief ae to tke math of the allzgation, the respondem
shall so state wnd this has the effect of a densal. Demials shall fairly
ez the substance of the alkzpateons denped. The respondent shall
make denials as specilic denials of destpnated allegations or pars-
graphs but il the respondent infends in goed faith o deny only a
part or to provide a qualification of an allegation, the respondent
shall specify somuch of it astrue and material and shall deny only
the remainder.

(2) The respondent shall set forth affirmatively in the answer
any matter constituting an affirmative defense.

(3) Allegations in a petition are admitted when not denied in
the answer.

(4) Ananswer to a petition shall be filed within 20 days from

the date of service of the petition.
History: Cr. Register, July, 1993, No. 451, eff. 8-1-93,
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RL 3.09 Administrative law judge. (1) DesiGNATION.
Administrative injunction proceedings shall he presided over by
an administrative law judge. The administrative lawjudge shall
be an attomney in the department designated by the department
general counsel, an cinploye borrowed from another agency pur-
suant to s. 20.901, Stats., or a person employedasaspecialproject
or limited term employe by the department. The administrative
law judgc may not be an employe in the division

(2) AuthoriTy. An administrative law judgc designated un-
der this section has the authority described in s. 227.46 (1); Stats.
Unless otherwise directed under s. 227.46 (3), Stats., an adminis-
trative law judge shall prepare a proposed decision, including
findings of fact, conclusions of law, order and opinion, ina form
that may be adopted by the depaitment as the final decision inthe
case.

(3) SERVICE o PROPOSED DECISIGN The proposed decision
shell be served kv the administrative law judge on all parties with
anotice providing each party adversely affected by the proposed
decision with an opportanity tw file with the departnsent ohjec-
tions and written argument with respect to the objections. A party
adversely affcctcd by a proposed decision shall have at least 10
days from the date OF SETVICE of the proposed decision o file ob-
Jections and argument.

History: Cr. Register, July, 1993, No. 431, eff. 8-1-93.

RL 3.10 Prehearingconference. In any matter pending
before the department, the division and the respondent may be di-
rected by the administrative lawjudgc to appear at a conference
ortoparticipate in atelephoneconference toconsiderthe simptifi-
cation of issues, the necessity or desirability of amendments to the
pleading, the admission of facts or documents which will avoid
unnecessary proof and such other matters as may aid in the dis-
position of the matter.

History: Cr, Register, July, 1993, Ne. 451, eff.8-1-93.

RL 3.11 Settlements. No stipulation or settlementagree-
ment disposing ofapetition or informal petition shall be effective
or binding in any respect until reduced to writing, signed by the
respondent and approved by the department

History: Cr. Register, July, 1993, No, 451, eff. &1-93.

RL 3.12 Discovery. Thedivision and the respondent may,
prior to the date set for hearing; obtair: discovery by use of the
methods described in ch. 804, Stats., for the purposes set forth
therein. Protective orders, including orders to terminate or limit
examinations, prders compe hing discovery, sanctions provided m
£ Wi4.12, Stars., ar ather remediss as ore appropriass for filure
tarcomphy wilh such orders meay be made by b admimsirative iaw
Julg.

History: Cr. Register, July, 1993, No. 451, eff. 8-1-%3.

RL 3.13 Default. If the respondent fails to answer as re-
quired by s. KL 3.08 or fails to appear at the hearing at the time
fixed therefor, the respondent is in default and the department may
make findings and enter an order on the basis of the petition and
other evidence. The department may, for good cause, relieve the
respondent From the effect of the findings and permit the respon-
dent to answer and defend at any time before the department en-
ters an order or within a reasonable time thereafter.

Wimary: O Hegister, July, 1993, No. 451, eff. §-1-93.

RL 3.14 Conduct of hearing. {1) ADMINISTRATIVE Law
supGE. The hearing shall bc presided ¢ver by an administrative
lawjudge designated pursuant to s. KL 3.09.

(2) Recorp. A stenographic. electronic or other record shall
be made of all hearings in which the testimony of witnesses is of-
fercd as evidence.
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(3) Evipence. The division and the respondent shall have the
right to appear in person or by counsel, to call, examine, and
cross—examine witnesses and to introduce evidence into the re-
cord.

(4) BRIEFs. The administrative law judge may require the fil-
ing of briefs.

(5) MoTIoNs. (a) How meade. An application to the adminis-
trative law judge for an order shall hc by motion which, uniess
made during a hearing or prehearing conference, shall he in writ-
ing, state with particularity the grounds for the order, and set forth
the relief or order sought.

(h) Filing. Amotion shall ke filed with the administrative law
judge and a copy served upon the opposing party not later than 3
davs before the time specified for hearing the motion.

(c) Supporting papers. Any briefs or other papers in support
of amotion, including affidavits and documentary cvidcnce, shall
B filed ith ghe= mation,

(6) Aproursments. The administrative law judge may, for
good cause, grant contimuances, adjoumments and exbensions of

¥7) Sunronas. (a) Subpoenas for the attendance of any wit-
ness at a hearing in the proceeding may be issued in accordance
with s. 885.01, Stats. Service shall he made in the manner pro-
vided in s.805.07 {5}, Stats. Asubnoenamavcommandthenerson
to whom it is directed to produce the books; papers, documents,
or tangible things designated therein.

(b) An administrative lawjudge may issue protective orders
according to the provisions of s. 805.07, Stats.

(8) Locarion oF HEARING. All hearings shall be held at the of-
fices of the department in Madison unless the administrative law
judge determines that the health or safety ofa witnessorofapariy
or an emergency requires that a hearing be held elsewhere.

History: Cr. Register, July, 1993,No. 451, eff. 8~1-%3.

RL 3.15 Witness fees and costs. Witnesses subpoe-
naed at the request of the division shall be entitled to compensa-
tion from the state for attendance andtravel as provided inch. 885,
Stats.

History: Cr. Register, July, 1993, No. 451, eff. 8-1-93.

RL 3.16 Transcriptionfees. {1} The fee charged fora
transcript of a proceeding under this chapter shall he computed by
the person or reporting service preparing the transcript on the fol-
lowing basis:

{a1 If the transcripl is prepaned by & repoming service, the fee
charged for an original transcrption and for copees shall be the
amount (dentified an the stare operational purchasing balletin
which identilies the reporiing service and s fees,

Mote: The Slate Operational Purchasing Bulletin may be obtained from the De-

partment of Administration, State Bureau of Procurement, 101 E. Wilson Street, 6th
Floor, P.O. Box 7867. Madison, Wisconsin 337077867,

(b Ifatranscriptispreparedhy thedepartment, the department
shall charge a transcription fee of $1.75 per page and a copying
charge of S.25 per page. If 2 or more persons request a transcript,
the department shall charge each requester a copying fee of S.25
per page, hut may divide the transcript fee equitably among the re-
questers. If the department has prepared awritten transcript for its
own use prior to the time a request is made, the department shall
assume the transcription fee, but shall charge a copying fee 0fS.25
per page.

(2) A person who is without means and who reguires a tran-
script for agpeal or other sreasonsble pusposes shall be fumished
with a transcript without charge upon the filing of an affidavit
showing that the person is indigent according to the standards
adopted in rules of the state public defender under ch. 977, Stats.

History: Cr. Register, July, 1993, NO . 451, eff. &1-93.
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Chapter RL 3
APPENDIX |

STATE OF WISCONSIN
BEFORE THE DEPARTMENT OF REGULAITON AND
LICENSING

IN THE MATTER OF A PETITION
FOR AN ADMINISTRATIVE,
INJUNCTION INVOLVING

NOTICE (F
HEARING

(#1),
Respondent

NOTICE OF HEARING
TO: (#2)

You are herehy notified that a proceeding for an administrative
injunction has been commenced against you by the Department of
Regulation and Licensing. The petition attached to this Notice
states the nature and basis of the proceeding. This proceeding may
result in a special order against you under s. 440.21, Stats.,
enjoining you friam the continuation of a practice or use of a title.

A HEARING ON THE MATTERS CONTAINED IN THE
PETITIONWILLBEHELDAT

Date: (#3) Time: (#4)
Location: Room (#5),

1400 East Washington Avenue
Madison, Wisconsin

or as suom thereafter as the matter may be heard.
The questions to be determined at this hearing are whether { #6 ).

Within 20 days from the date of service of the Notice, you must
respond with a written Answer to the allegations of the Petition.
You may have an attorney help or represent you. Your Answer
must follow the rules of pleading in s. RL 3.08 of the Wisconsin
Administrative Code. File your Answer with the Administrative
Law Judge for this matter who is:

(#7 ), Department of Regulation and Licensing, Office

of Board Legal Services,

P.O. Box 8935,

Madison. Wisconsin 53708
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Please file a copy of your answer with the division's attorney, who
is:

(#8 ), Division of Enforcement,
Department of Regulation and Licensing,
P.O. Box 8935,

Madison, Wisconsin 53708

If you do not provide a proper Answer within 20 days or do not
appear for the hearing, you will he found to be in default and a
special order may he entered against you enjoining you from the
continuation of a practice or use of a title. If a special order is
issued as a result of this proceeding and thereafter you

violate the special order, you may be required to forfeit not more
than $10,000 for each offense

You may he represented by an attorney at the hearing. This
proceeding is a class 2 proceeding as defined in s. 227.01 (3) ¢b),
Stats. If you choose to be represented by an attorney in this
proceeding, the attorney is requested to file a Notice of
Appearance with the Administrative Law Judge and the division
within 20 days after you receive this Notice.

The legal authority and procedures under which the hearing is to
be held are set forth in ss.227.21, 440.44, (#% }, Stats., and ch. RL
3, Wis. Admin. Code.

20

Dated at Madison, Wisconsin this day of

(...#10..), Attorney

INSERTIONS

1. Respnndent

2. Respondent with address

3. Date ofhearing

4. Time ofhearing

5. Place ofhearing

6. Issues for hearing

7. Administrative Law Judge

8. Division of Enforcement attorney
9. Legal authority (statute)

10. Division of Enforcement attorney
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Chapter RL 4

DEPARTMENT

'LICATION PROCEDURES AND

TION FEE POLICIES

RL 4.01 Authorization,
RL 4.02 Definitions.
RL 4.03 Time for revicw il determination of credential applications.

RL 4.04 Fees for examinations, reexarninations ekd procioring examinations,
RL 4.05 Fee fiat 1231 review.
RL4.06 Refunds.

RL 4.01 Authorization. The following rules are adopted
by the department of regulation and licensing pursuant to ss.
440.05, 44006 and 440.07, Stats.

History: Cr. Register, fhztebiar, 1978, No. 274, eff, 11-1--78; am. Register, July,
1996, No. 487, eff. 8-1-96.

RL 4.02 Definitions. (1) “Applicant” means a person
who applies for a license, permit, certificate or registration
granted by the department or a board.

(2) “Authority” means the department or the attached examin-
ing board or board having authority to grant the credential for
which an application has been filed.

(3) “Board” means the board of nursing and any examining
board attached to the department.

(4) “Department” means the department of regulation and
licensing.

(5) “Examination” means the written and practical tests
required of an applicant by the authority.

(6) “Service provider” means a party other than the depart-
ment or hoard who provides examination services such as applica-
tion processing, examination products or administration of
examinations.

History: €r. Register. October, 1978, Nu. 274, eff. 11-1-78: renum. {1} to (4) to
331(43,6(3). (1), {5} and am, (%), cr. (2} and (6), Register, duly. 1996, No. 487, &IT.

RL 4.03 Time for review and determination of cre-
dential applications. (1) TIME LimiTs. An authority shall
review and make a determination on an original application for a
credential within 60 business days after a completed application
is received by the authority urless a different period for review
and determination is specified hy law.

(2) ComprETED APPLICATIONS. An application is completed
when all materials necessary to make a determination on the
application and all materials requested hy the authority have been
received by the authority.

(3) ErrECT OF DELAY. A delay hy an authority in making a
determination on an application within the time period specified
in this section shall be reported to the permit information center
under s. 227.116, Stats. Delay by an authority in making a deter-
mination on an application within the time period specified in this
section docs not relieve any person from the obligation to secure
approval from the authority nor affect in any way the authority’s
responsibility to interpret requirements for approval and to grant
or deny approval.

History: Cr. Register, August, 1992, No. 420, eff. 9-1-92; renum. fran RL 4.06
and am., Register, Jaky, 1996, ™a. 487, ¢ll. 8-1-96.

RL 4.04 Feesfor examinations, reexaminationsand
proctoring examinations. §1) EXAMINATION FEE SCHEDULE.
A list of all current examination fees may be obtained at no charge
from the Officeof Examinations, Dcpartment of Regulation and
Licensing, 1400 East Washington Avenue, P.O. Box §933, Madi-
son, W1 53708.

(3) ExPLANATION OF PROCEDURES FOR SETTING EXAMINATION
FEES. (a) Fees for examinations shall be established under s.
440.05 (1) (b), Stats., at the department’s best estimate of the
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actual cost of preparing, administering and grading the examina-
tion or obtaining and administering an approved examination
from a service provider.

(b) Examinations shall be obtained from a service provider
through competitive procurement procedures described in ch.
Adm 7.

(c) Fees for examination services provided by the deparhnent
shall be established based on an estimate of the actual cost of the
examination services. Computation of fees for examination ser-
vices provided by the department shall include standard compo-
nent amounts for contract administration services, test develop-
ment services and written and practical test administration
services.

{d) Examination fees shall be changed as needed to reflect
changes in the actual costs to the department. Changes to fees shall
be implemented according to par. (.

(2) Examination fees shall be effective for examinations held
45 days or more after the date ofpublication ofa notice in applica-
tion forms. Applicants who have submitted feesin an amount less
than that in the most current application form shall pay the correct
ameount prior to administration of the examination. Overpayments
shall be refunded by the department. Initial credential fees shall
become effective on the date specified by law.

(4) REEXAMINATION OF PREVIOUSLY LICENSED INDIVIDUALS.
Fees for examinations ordered as part of a disciplinary proceeding
or late renewal under s. 440.08 (3) (b), Stats., are equal to the fee
set for reexamination in the most recent examination application
form, plus $16 application processing.

(5) PROCTORING EXAMINATIONS FOR OTHER STATES.  (a)
Examinations administered by an authority of the state may be
proctored for persons applying for credentials in another state if
the person has been determined eligible in the other state and
meets this state’s application deadlines. Examinations not
administered by an authority of the state may only be proctored for
Wisconsin residents or licensees applying for credentials in
another state.

{t) Department fees for proctoring examinations of persons
who are applying for a credential in another state are equal to the
cost of administering the examination to those persons, plus any
additional cost charged to the deuartment by the service provider.

Histary: Cr Ragiser, Octobas, 1978, Mo, 274, el 11-1-7E, ¢ and vecr, Rag,
Wiay, 1990, Mo 1835, eff. d&-1-86; am Ropieer, December, 1986, Mo, 372, €M
¥-1-B7; wm. Reglaer, Sepember, 1987, Mo, 181, = H-1-87; am. (3], Registe:
Sepiesbes, L9588, Moo 393, o 10-1-8%; am. {5} Ragisier, Seplembern, 19H, Ho
ST, 2l 13150 v, ared oz {1703 (3L o (), s Pigues anad ma. Register, April,
1003, B, 236, e, 5-1-52; mn. 041 Flgare, er. (5, Repmster, Jely, 1990, Mo 45 ) o
E-1-01; e asad recr, Reguer, Moeeriber, 1993, Mo, 455, el 11-1-21; v, | £}, s, 5]
[= e B, [k, Cole (), 433, Pogister, July, 1995, Ko 467, &, 5-1-86

RL 4.05 Feefortest review. (1) The fee for supervised
review of examination results by a failing applicant which is con-
ducted by the department is $28.

(2) The fee for rzview of examination results by @ service pro-
vider is the fee established by the service provider.

History: Cr. Register, April, 1992, No. 436. eft. 5-1-92; am. Register, Jul,
1996, Nu. 487, 1T, 8-1-96.

Register, July, 1996, No. 487



RL 406 Refunds. (1) A refund of all hut $10 of the appli-
cant’s examination fee and initial credential fee submitted to the
department shall he granted if any of the following occurs:

(@) An applicant is found to be unqualified for an examination
administered by the authority.

{b) An applicant is found to be unqualified for a credential for
which no examination is required.

{c} An applicant withdrawsan application by writter notice to
the authority at least 10 days in advance of any schcdulcd
examination.

(d) An applicant wh failsto take an examination administered
by the authority either provides written notice at least 16 days in
advance of the examination date that the applicant is unable to
take the examination, or if written notice was not provided, sub-
mits a written explanation satisfactory to the authority that the
applicant’s failure to take the examination resulted from extreme
personal hardship.

Register, July, 1996, No. 487
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(2) An applicant eligible for a refund may forfeit the refund
and choose instead to take an examination administered by the
authority within 1& months of the originally scheduled examina-
tion at no added fee.

(3) An applicant who misses an examination as a result of
being called to active military duty shall receive a full refund. The
applicant requesting the refund shall supply a copy of the call up
orders or a letter from the commanding officer attesting to the call
up.

(4) Applicants who pay fees to service providers ether than
the department are subject to the refund policy established by the

Service prOVIder

Hisary: Cr Register, Getober, 1978, No. 274, off. i 1-1-78; am. (2] (intre. ), Reg-
iwter, May, 1984, Ho. 365, ¢ 6 | -86; mm 1 1o (31 (intn, L rern 2 gepard (3)
1 ko (A amd 141, €F. (55, Regeiisy, Sepnmsber, 1987, No. 381, eff. 10-1-E7; . and recr.
(1) and (4), Register, Aprl, 19491, No. 436, eff. 5-1-92: £. {2}, renum. (3} to (5) to he
[0 e ), Rrpiater, Baly, 19903, Moo 4350, el f-1-03; renim. Trem KL &0 and s,
Hegister, July, 1996, Mo, 487, ol §-1-96,
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Chapter RL 6
SUMMARY SUSPENSIONS

RL 6.0 Authority and intent.

RL .02 Scope.

RL &43 Defiaions.

RL 6.04 Petition fier suminary SUSpension.

RL .05 Mtk of petition to respondent.

RL 6.06 Tssuance Of smmmary suspension order.

RL 6.07 Contents of summary suspension order.
RL 6.03 Servioe of sunumary suspension order.

RL 6.09 Hearing to show ¢ause.

RL &G Commencement of disciplinary proceeding.
RL 6.11 Delegation.

RL 6.01 Authority and intent. {1} This chapter is
adopted pursuant to authority in ss. 227.11 (2) (a) and 440.03 (1},
Stats., and intcrprets s. 227.51 (3}, Stats.

(2) The intent of the department in creating this chapter is to
specify uniform procedures for summary suspension of licenses,
permits, certificates or registrations issued by the department or
any board attached to the department in circumstances where the
public health, safety or welfare imperatively requires emergency
action.

History: Cr. Register, May, 1988, No. 389, ff. 6-1-88.

RL 602 Scope. This chapter governs procedures in all
summary suspension proceedings against licensees before the de-
partment or any board attached to the department. To the extent
that this chapter is not in conflict with s. 448.02 (4}, Stats.. the
chapter shall alsoapply in proceedings brought under that section.

History: Cr. Register, May, 1988, No. 389, &il. 188

RL6.03 Definitions. In this chapter:

(1) ""Board""means the bingo control board, real estate board
or any examining board attached to the department.

(2) "'Department'*means the department of regulation and li-
censing.

(3) "Disciplinary proceeding' means a proceeding against
one or more licensees in which a licensing authority may deter-
mine to revoke or suspend a license, to reprimand a licensee, or
to limit a license.

(4) "License" means any licensc, permit, certificate, or regis-
tration granted by a board or the department or a right to renew a
Heense, permit, certificate or registration granted by aboard or the
department.

(5) “Licensee” means a person, partnership, corporation or as-
sociation holding any license.

(6) "'Licensing authority” means the bingo control board, real
estate board or any examining board attached to the department,
the department for licenses granted by the depamnent, or one act-
ing under a board's or the department's delegation under s. RL
6.11.

(7) "Petitioner'* means the division of cnforccment in the de-
partiE,
(8) "Respondent™ means a licensee who is named as respon-

dent in a petition for summary suspension.
History: Cr. Register, haw, 1983, Mo 389, eff. 6-1-88,

RL 6.04 Petition for summary suspension. 1D
petition for a summary suspension shall state the name and posi-
tion of the person representing the petitioner, the address ofthc pe-
titivner, the name and licensure status of the respondent, and an
assertion of the facts establishing that tke respondent has engaged
iz or is likely to engage in conduct such that the public health, safe-
ty or welfare imperatively requires emergency suspension of the
respondent's license.
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(2) A petition for a summary suspension order shall be signed
upon oath by the person representing the petitioner and may be
made on inforration and belief.

(3) The petition shall be presented to the appropriate licensing
authority.
History: Cr. Register, May. 1988, No. 389, eff. 6-1-88.

RL 6.05 Notice of petitionto respondent. Prior tothe
presenting ofthe pctition, the petitioner shall give notice to the re-
spondent mir respondent's atterney ofthe time and place when the
petition will be presented to the licensing authority. Notice may
be given by mailing a copy of the petition and notice to the last—
known address of the respondent as indicated in the records of the
licensing authority as provided in s. 440.11 (2), Stats. as created
by 1987 Wis. Act 27. Notice by mail & complete upam mailing.
Notice may alsobc given by any procedure described in's. 801.11,
Stats.

History Cr. Register, May. 1988, NO. 389, eff. 6-1-88.

RL 6.06 Issuance of summary suspension order.
{f} Ifthe licensing authority finds that notice has been given un-
der s. RL 6.05 and findsprobable cause tn believe that the respon-
dent has engaged in or is likely to engage in conduct such that the
public health, safety or welfare imperatively requires emergency
suspension of the respondent's license, the licensing authority
may issue an order for sununary suspensiorn. The order may be is-
sued at any time prior to or subsequent to the commencement of
a disciplinary proceeding under s. RL 2.04.

(2) The petitioner may establish probable cause under sub. {1)
by affidavit or other evidence.

(3) The summary suspension order shall be effective upon ser-
vice under s. RL 6.08, or upon actual notice of the summary sus-
pension order to the respondent or respondent’s attorney, which-
ever issogmer, and continue through the effective date of the final
decision and order made in the disciplinary proceeding against the
respondent, unless the license is restored under s. RL 6.09 prior
to a formal disciplinary hearing.

History: Cr. Register, My, 1988, No. 389, eff. 6-1-88

RL 6.07 Contents of summary suspension order.
The summary suspension order shall include the following:

(1) & statement that the suspension order is in effect and con-
tinues until the effective date of a final order and decision in the
disciplinary proceeding against the respondent, unless otherwise
ordered by the licensing authority;

(2) Netification of the respondent's right to request a hearing
to show cause why the summary suspension order should not be
continued;

(3) The name and address of the licensing authority with
whom a request for hearing should be filed;

(4) Notification that the hearingto show cause shall be sched-
uled for hearing on a date within 20 days of receipt by thelicensing
authority ofrespondcnt's request for hearing, unless a later time
is requested by or agreed to by the respondent;



{5} The idemification of a2l witnesses providing evidence al
the time the petition for summary suspension was preserted and
identification of the evidence usad a5 a hasis for the decisson fo -
sue the summary suspension order;

(6) The manner in which the respondent or the respondent's
attorney was notified of the petition for summary suspension: and

(MDA finding that the public health, safety or welfare impera-
tively requires emergenicy suspension of the respondent’s license.
History: Cr. Register, May, 1988 Ne. 384, eff. 61-88.

RL 6.08 Service of summary suspension order. An
order of summary suspension shall be served upon the respondent
in the manner provided in s. 801.11, Stats.. for service of sum-
mons.

Wismery Cr. Register, May, 1988, No. 389, eff, 61- 88

RL 6.09 Hearingto show cause. {1} The respondent
shall kawve the right to request a hearing to show cause why the
summary suspension order should not be continued until the ef-
fective date of the final decision and order in the disciplinary ac-
tion against the respondent.

(2) The request for hearing to show cause shall be filed with
the licensing authority which issued the summary suspension or-
der. The hearing shall be scheduled and heard promptly by the li-
censing authority but no later than 20 days afier the filing of the
request for hearing with the licensing autherity, unless a later time
is requested by or agreed to by the licensee

(3) At the hearing to show cause the petitioner and the respon-
dent may testify, call, examine and cross—exarmine witnesses, and
offer other evidence.

H] At the hearing to show canse the petitiooer has the burden
i show by a preponderancs of the evidence why the summary
swspension onder should be continesd

{3} At the comclusion of the hearing to show cause the lwens-
i amborty shall make findings amd an order, 17 it i determined
thiat the summary suspension order showld oo be continued, the
sugpended lioenss shall ke mmediabely festoncd.

Hialory: Oz Repester, May, 1968, Mo 369, <l 6-1-3E
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RL €10 Commencement of disciplinary procesd-
ing- {1} A nolice of hearimg commencing & distiplmary proceed
i urider 5, BL 2 06 gpaimst the respendent shall b issued no later
than 10 days following the issuance of the summary suspension
order or the suspension shall fapse on the tenth day following is-
suance of the summary suspension order. The formai disciplinary
proceeding shall he determined promptly.

(2) If at any time the disciplinary proceeding is not advancing
with reasonable promptness, the respondent may make a motion
to the hearing officer or may directly petition the appropriate
board, or the department, for an order granting relief.

(3) Ifitis found that the disciplinary proceeding isnotadvanc-
ing with reasonable promptness. and the delay is not as a result of
the conduct of respondent or respondent's counsel, a remedy, as
would be just, shall he granted including:

(@) An order immediately terminating the summary suspen-
sion; or

(b) An order compelling that the disciplinary proceeding he
held and detcrmincd by a specific date.

History: Cr. Register, May, 1988, No. 389, eff. 6-1-18.

RL 6.11
vote:

(a) Designateunders. 227.46 (1), Stats., amembcrofthcboard
or an employe of the department to rule on a petition for summary
suspension, to issue a summary suspension order, and to preside
over and rule in a hearing provided for in 5. RL. 6.09; or

{b) Appoint a panel of no less than two—thirds of the member-
ship ofthe hoard to rule on a petition for summary suspension,to
issue a summary suspension order, and to preside over and rute in
a hearing provided for in s. RL 6.09.

(2] Im matters in which the departrment is the lonsing author-
iy, the depariment secretary of the secretary’s designee shall rule
om p petition for summary SUspension, 1SSUE a SUrmnmary Suspen-
sion order, and preside over and rule in 4 hearing provided for in
& L 6,0%

13] Except gs provided in s 227 46 (), Stais, a delegation of
autherity under subs, (1) and (2) may be contirming.

Historys ©r Register, Mes 1998, Mo, 185, ofF -5

Delegation. {1} A board may hy a two—thirds
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Chapter RL 7
IMPAIRED PROFESSIONALS PROCEDURE

RL7.01 Authority and inten,

RL7.02 Definitions.

RL7.03 Referral to and eligibility for the procedure.

RL 7.04 Reguirements for participation

RL7.65 Agresmeni for participation,

RL 7.06 Standards for approvalof treatment faeilities or individualtherapists.

RL7.67 Ttradeparirseimyl referral.

RL 7.08 Records.

RL 7.09 Report.

RL7.10 Applicability of procedures te divect licensing by the department.
RL 7.1¢ _-"..'11ml\.:|||.-|':l.--_5 et pregrums.

RL 7.01 Authority and intent. (1) The mles in this chap-
ter are adopted pursuant to authority in ss. 15.08 (5) (b}, 51.30,
146.82, 227.11 and 440.03, Stats.

(2) The intent of the department in adopting rules in this chap-
ter is to protect the public from credential holders who are
impaired by reason of their abuse of alcohol or other drugs. This
goal will be advanced by providing an option to the formal disci-
plinary process for qualified credential holders committed to their
own recovery. This procedure is intended to apply when allega-
tions are made that a credential holder has practiced a profession
while impaired by alcohol or other drugs or when a credential
holder contacts the department and requests to participate in the
procedure. It is not intended to apply in situations where allega-
tions exist that a credential holder has committed violations of
law, other than practice while impaired hy alcohol or other dmgs.
which are substantial. The procedure may then be utilized in
selected cases to promote early identification of chemically
dependent professionals and encourage their rehabilitation.
Finally, the department’sprocedure does not seek to diminish the
prosecution of serious violations but rather it attempts to address
the problem of alcohol and other dmg abuse within the enforce-
ment jurisdiction of the department.

(3) In administering this program, the department intends to
encourage board members to share professional expertise so that
all boards in the department have access to a range of professional
expertise to handle problems involving impaired professionals.

History: Cr. Register, January, 1991. No. 421, eff. 2-1-91; am. (2), Register, July.
1996, NO . 487 eff. 8- 1-96.

RL 7.02 Definitions. In this chapter:

(1) "Board” means any examining board or affiliated ¢reden-
tialing hoard attached to the departmentand the real estate hoard.

(2) “Board liaison” means the hoard member designated by
the board as rcsponsihle for approving credential holders for the
impaired professionals procedure under s. RL 7.03, for monitor-
ing compliance with the requirements for participation under s.
RL 7.04, and for performing other responsibilities delegated to the
board liaison under these rules.

(2a) “Coordinator” means a department employee who coor-
dinates the impaired professionals proccdure.

{2b) “Credential holder” means a person holding any license,
permit, certificate or registration granted by the department or any
hoard.

(3) “Department” means the department of regulation and
licensing.

(4) “Division” means the division of enforcement in the
department.

(5) “Informal complaint” means any written information sub-
mitted by any person to the division, department or any board
which requests that a disciplinary proceeding he commenced
against a credential holder or which alleges facts, which if true,
warrant discipline. “Informal complaint” includes requests for
disciplinary proceedings under s. 440.20, Stats.
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(6) “Medical review officer” means a medical doctor or doc-
tor of osteopathy who is a licensed physician and who has knowl-
edge of substance abuse disorders and has appropriate medical
training to interpret and evaluate an individual’s confirmed posi-
tive test result together with an individual’s medical history and
any other relevant biomedical information.

(7) “‘Procedure” means the impaired professionals procedure.

(8) “Program” means any entity approved by the department
to provide the full scope of drug testing services for the depart-
ment.

History: Cr. Register, fanuary, 1991 Mo 321, el 2-1-91, am (1L (21, (55, €1

I al, £2b), 1. (6}, Register, July, 1996, No. 487, eff. 8- 1-96;cr. (6 and (£, Register,
January, 2081, NO. 541, T, 2-1-B1.

RL 703 Referralto and eligibility for the procedure.
{1} All informal complaints involving allegations of impairment
due to alcohol or chemical dependency shall be screened and
investigated pursuant to s. RL 2.035. After investigation, informal
complaints involving impainncnt may be referred to the proce-
dure and considered for eligibility as an alternative to formal dis-
ciplinary proceedings under ch. RL 2.

(2) A credential holder who has been referred to the procedure
and considered for eligibility shall be provided with an application
for participation, a summary of the investigative results in the
form of a draft statement of conduct to he used as a basis for the
statement of conduct under s. RL 7.05 {1) (a), and a written
explanation of the credential holder’s options for resolution of the
matter through participation in the procedure or through the for-
mal disciplinary process pursuant to ch. RL 2.

(3) Eligibility for the procedure shall be determined by the
board liaison and coordinator who shall review all relevant mate-
rials including investigative results and the credential holder’s
application for participation. Eligibility shall be determined upon
criteria developed by each credentialing authority which shall
include at a minimum the credential holder’s past or pending
criminal, disciplinary or malpractice record, the circumstances of
the credential holder’s referral to the department, the seriousness
of other alleged violations and the credential bolder’s prognosis
for recovery. The decision on eligibility shall he consistent with
the purposes of these procedures as described in s, RL 7.61 ¢2).
The hoard liaison shall have responsibility to make the determina-
tion of eligibility for the procedure.

(4) Prior to the signing of an agreement for participation the
Credential holder shall obtain a comprehensive assessment for
chemical dependency from a treatment facility or individual ther-
apist approved under s. RL. 7.06. The credential holder shall
arrange for the treatment facility or individual therapist to file a
copy of its assessment with the board liaison or coordinator. The
assessment shall include a statement describing the credential
holder’s prognosis for recovery. Tke board liaison and the creden-
tial holder may agree to waive this requirement.

(5) Ifa crcdential holder is determined to be ineligible for the
procedure, the credential holder shall he referred to the division
for prosecution.

Register, January, 2001, No. 41



(6) A crcdential holder determined to be ineligible for the pro-
cedure by the board liaison or the department may, within 10 days
of notice of the determination, request the credentialing authority
to review the adverse determination.

History: Cr. Register, January, 1991, Mo 471 aff 2-
July, 1996, No. 487, effil 8-1-96.

%1z am (1] 1o |}, Ragider,

RL 7.04 Requirements for participation. (1) A cre-
dential holder who participates in the procedure shall:

(a) Sign an agreement for participation under s. RL 7.05.

(b) Remain free of alcohol, controlled substances, and pre-
scription drugs, unless prescribed for a valid medical purpose.

(c) Timely enroll and participate ir: a program for the treatment
of chemical dependency conducted by a facility or individual
therapist approved pursuant to S. RL 7.06.

(d) Comply with any treatment recommendations and work
restrictions or conditions deemed necessary by the hoard liaison
or department.

(e) Submitrandom monitored blood or urine samples for the
purpose of screening for alcohol or controlled substances pro-
vided B a drug testing program approved hy the department
under s. RL 7.11, as required.

(fi Execute releases valid under state and federal law in the
form shown in Appendix | to allow access to the credential hold-
er's counseling, treatment and monitoring records.

(g) Have the credential holder's supervising therapist and
work supervisors file quarterly reports with the coordinator.

(h) Notify the coordinator of any changes in the credential
holder's employer within 5 days.

{i) Pile quarterly reports documenting the credential holder's
attendance at meetings of self-help groups such as alcoholics
anonymous or narcotics anonymous.

(2) If the board liaison or department determines, based on
consultation with the person authorized to provide treatment to the
credential holder or monitor the credential holder's enrollment or
participation in the proccdure, or monitor any drug screening
requirements or restrictions on employment under sub. {1}, that a
credential holder participating in the procedure has failed to meet
any of the requirements set under sub. (1), the board liaison may
request that the hoard dismiss the credential holder from the pro-
cedure. The board shall review the completerecord in making this
determination. If the credential holder is dismissed the matter
shall be referred to the division

(3) If acrcdential holder violates the agreement and the board
docs not dismiss and refer the credential holdcr to the division,
then a new admission under s. RL 7.08 (1 } (a) shall he obtained for
violations which arc substantiated.

History: Cr. Repister, January, 1991, M 421, eff. 2-1-91: mm. Register, July,
219]955[.; iNo. 487, eff. 8-1-96; am. {1} (e}, Resister. January, 2061, No. 541, «ff.

RL 7.05 Agreementfor participation. (1) The agree-
ment for participation in the procedure shall at a minimum
include:

(a) A statement describing conduct the credential holder
agrees occurred relating to participation in the proccdure and an
agreement that the statement may he used as evidence inany disci-
plinary procesding undcr ch. RL 2.

(b) An acknowledgementby the credential holder of the need
for treatment for chemical dependency;

(c) An agreement to participate at the credential holder's
expense inan approved treatment regimen.

(d) An agreement to submit to randommonitored drug screens
provided by a drug testing program approved b the department
under s. RL 7.11 at the credential holder's expense, if deemed nec-
essary by the hoard liaison.
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Register, lammsary, 2001, No. 541
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{e) An agreement to submit to practice restrictions at any time
during the treatment regimen as deemed nccessary by the board
liaison.

(f) An agreement to furnish the coordinator with signed con-
sents for release of information from treatment providers and
employers authorizing the release of information to the coordina-
tor and hoard liaison for the purpose ot'monitoring the credential
holder's participation in the procedure.

{z) An agreementto authorize the board liaison or coordinator
to release information described in pars. (a), {c} and (¢}, the fact
that a credential holder has hcen dismissed under s. RL 7.07 (3)
{a} or violated terms of the agreement ins. RL 7.04 (1 1 (b) to (e}
and {1} concerning the credential holder's participation in the pro-
cedure to the employer. therapist or treatment facility identified by
the credential holder and an agreement to authorize the coordina-
tor to release the results of random monitored drug screens under
par. (d) to the therapist identified by the credential holder.

(h) An agreement to participate in the procedure for a period
of time as established by the board.

(2) The board liaison may include additional rcquircments for
an individual credential holder, if the circumstances of the infor-
mal complaint or the credential holder's condition warrant addi-
tional safeguards.

(3) The board or board liaison may include a promise of confi-
dentiality that all or certain records shall remain closed and not
available for public inspection and copying.

History: Cr. Register, January, 1991, No, 423, eff. 2-1-91; am. {1 (ai to (gj and
(2).Register, July, L%, Mo BT, ofF & 106 s (1] 4d], Regater, Jaaugry, 1680,
No. 541, eff, 2-1-81.

RL 7.06 Standardsfor approval of treatment facili-
ties or individualtherapists. {1} The board or board liaison
shall approve a treatment facility designated by a credential holder
for the purpose of participation in the procedure if:

(a) The facility is certified by appropriate national or state cer-
tification agencies.

(b} The treatment program focus at the facility is on the indi-
vidual with drug and alcohol abuse problems.

(c) Facility treatment plans and protocols are available to the
board liaison and coordinator.

(d) The facility, through the credential holder's supervising
therapist, agrees to file reports as required, including quarterly
progress reports and immediate reports if a credential holder with-
draws from therapy, relapses, or is believed to be in an unsafe con-
dition to practice.

(2) As an alternative to participation by means of a treatment
facility. a credential holder may designate an individual therapist
for the purpose of participation in the procedure. The board liaison
shall approve an individual therapist who:

(a) Has credentials and experience determined hy the hoard
liaison to be in the credential holder's area of need.

(h) Agrees to perform an appropriate assessment of the creden-
tial holder's therapeutic needs and to establish and implement a
comprehensive treatment regimen for the credential holdcr.

{c) Forwards copies of the therapist's treatment regimen and
office protocols to the coordinator.

(d) Agrees to file reports as required to the coordinator. includ-
ing quarterly progress reports and immediate reports if a creden-
tial holder withdraws from therapy, relapses. or is believed to he
in an unsafe condition to practice.

(3) If a board liaison does not approve a treatment facility or
therapist as requested by the credential holder. the credential
holder may. within 10 days of notice of the determination, request
ihie board g review the board liaison's ndverse detemmination

IBiory: Cr. Regisler, Yamiery, 190, Mo, 821, g, 2-1-91; e=. fegister, July
1S Mo 48T o B-1-06 2 (1] dd) and (Zpid]), femam. (8 ieh ond (X e} to e {15
(il e (X)) wndd g, Foegisier, Jusaary, 2000, ¥e, S41, <01 2140



RL 7.07 Intradepartmental referral. {1} A credential
holder who contacts the department and requests to participate in
the procedure shall be referred to the board liaison and the coordi-
nator for determination of acceptance into the procedure.

(2) The division may refer individuals named in informal
complaints to the board liaison for acceptance into the procedure.

(3) The board liaison may refer cases involving the following
to the division for investigation or prosecution:

(a) Credential holders participating in the procedure who are
dismissed for failure to mect the raquirements of their rehabilita-
tion program or who otherwise engage in behavior which should
be referred to prevent harm to the public.

{b} Credential holders who apply and who are determined to
be ineligible for the procedure where the board liaison is in posses-
siont of information indicating a violation of law.

(c) Credential holders who do not complete an agreement for
participation where the board liaison is in possession of informa-
tion indicating a violation of law.

(d) Credential holders initially referred by the division to the

board liaison who fail to complete an agreement for participation.
History: O Begrider, by, 1991, % 471, ol 2-1-91;am. [FL13p 4k beoqdl,
Register. Fuly, 1996, No. 487, eff. &-1-86.

RL 7.08 Records. (1) CusTtopIAN. All records relating to
the procedure including applications for participation, agree-
ments for participation and reports of participation shall be main-
tained in the custody of the department secretary or the secretary’s
designee.

(2) AVAILABILITY OF PROCEDURE RECORDS FOK PUBLIC INSPEC-
TION. Any requests to inspect procedure records shall be made to
the custodian. The custodian shall evaluate each request on a case
by case basis using the applicable law relating to open records and
giving appropriate weight to relevant factors in order to determine
whether public interest in nondisclosure outweighs the public
interest in access to the records, including the reputational inter-
ests of the credential holder, the importance of confidentiality to
the functional integrity of the procedure, the existence of any
pledge of confidentiality, statutory or common law rules which
accord a status of confidentiality to the records and the likelihood
that release of the records will impede an investigation.

(3) TreaTMENT RECORDS. Treahnent records concerning indi-
viduals who arc receiving or who at any time have received ser-
vices for mental illness, developmental disabilities, alcoholism,
or drug dependence which are maintained by the department, by
county departments under s. 51.42 or 51.437, Stats., and their
staffs and by treatment facilities are confidential under s. 51.30,
Stats., and shall not be made avaifable for public inspection

(4) PATIENT HEALTH CARE RECORDS, Patient health care records
are confidential under s. 146.82, Stats., and shall not be made
available to the public without the informed consent of the patient
or of a person authorized by the patient or as nrovided under 5.
146.82 (2), Btats,

History: Cr. Register, Jusaary, 1991, No. 421, cff. 21-91; ar. (2), Register. July,
L0, e, 437, 6T &-1-96,

RL 7.09 Report. The board liaison or coordinator shall
report on the procedure to the board at least twice a year and if
requested to do SO by a board.

History: Cr. Register, Janmary, 1991, No. 421, eff. 2-1-91; am. Register, July,
1996, No. 487, eff. 8-1.-96.

RL 7.10 Applicability of proceduresto direct licens-
ing by the department. This procedure may be used by the
department in resolving complaints against persons licensed
directly by the department if the department has anthority to disci-
pline the credential holder. in such cases, the department secretary
shall have the authority and responsibility of the “hoard” as the
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term is used in the procedure and shall designate an employee to
perform the responsibilities of the “board liaison.”

History: Cr. Register. January, 1991, No. 421, eff. 2-1-91; amn. Register, July,
1996, No. 487, eff. 8-1-96.

RL 7.11 Approval of drug testing programs. The
department shall approve drug testing programs for nse by cre-
dential holders who participate in drug and aicohei monitoring
programs pursuant to agreements between the department or
boards and credential holders, or pursuant to disciplinary orders.
To he approved as a dnig testing program for the department, pro-
grams shall satisfactorilymect all of the following standards in the
areas of program administration, collection site administration,
laboratory requirements and reporting requirements:

(1) Program administration requirements are:

(@) The program shall enrell participants by setting up an
account, establishing a method of payment and supplying pre-
printed chain—of-custody forms.

{by The prograin shall provide the participant with the address
and phone number of the nearest collection sites and shall assist
in locating a qualified collection site when traveling outside the
local area.

(c) Random selection of days when participants shall provide
specimens shall begin upon enrollment and the program shall
notify designated department staff that selection has begun.

(d) The program shall maintain a nationwide 800 number or
an internet website that is operational 24 hours per day. 7 days per
week to inform participants of when to provide specimens.

(e) The program shall maintain and make available to the
department through an internet website data that are updated on
a daily basis verifying the date and time each participant was noti-
fied after random selection to provide a specimen, the date, time
and location each specimen was collected, the results of drug
screen and whether or not the participant complied as directed.

if1 The program shall maintain internal and cxtemal quality of
test results and other services.

(9) The program shall maintain the confidentiality of partici-
pants in accordance with s. 146.82, Stats.

(h) The program shall inform participants of the total cost for
each drug screen including the cost for program administration,
collection, transportation, analysis, reporting and confinnation.
Total cost shall not include the services of a medical review offi-
cer.

(i) The program shall immediately report to the department if
the program, laboratory or any collection site fails to comply with
this section. The department may remove a program from the
approved list if the program fails to comply with this section.

{iy The program shall make available to the department experts
to support a test result for 5 years after the test results are released
to the department.

(k) The program shall not sell or stherwise transfer or transmit
names and other personal identification information of the partici-
pants to other persons or entities without permission from the
department. The program shall not solicit from participants pres-
ently or formerly in the monitoring program or otherwise contact
participants except for purposes consistent with administering the
program and only with permission from the department.

(L) The program and laboratory shall not disclose to the partic-
ipant or the public the specific drugs tested.

(2) Collection Site adsninistration requirements are:

(a) The program shall locate. train and monitor collection sites
for compliance with the U.S. deparhnent of transportation collec-
tion protocol under 49 CFR 40.

(b) Theprograin shatl require delivery of specimensto the lab-
oratory within 24 hours of collection.

(3) Laboratory requirements are:

87

Register, January, 2001, No. 541



[a) The program shall utilize a lahoratory that is cenified by
the L15. deparimens of health and humen services, substance
abuse amd mepda] health services administraton under 45 CFR 40,
[f the labomtery has hadd adverse or comective action, thi depam-
msent ghill evaliste the labpratory's compliance om & cass by chss
hasis,

ik} The program shall wilize a Bboratory capable of analyzing
specimens for drugs specifisd by the depariment,

{c) Testing of specimens sholl be initinted within 48 hours of
pickup by courser,

(d) All positive dneg screens shaldl be oonfirmed lelExing s
chromatography in cornbination with mass speciromelry. moss
spectromisry, of apother appeoved method,

(e} The laboratory shall allow depastment persomie| to tour
facilities where paricipant specimens are lesbed.

[-l:l The requirements for reporimyg of resulls ane:
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1a) The program shall pravide resalts of each specomen o des-
ipnaled department persenne] within 24 bours of processing.

(b} The program shall inform designated departisent person-
el of confirmed positive fest results on the same day the tes
resalts ame comfinmed o by the next busingss doy if 1he resulis are
confirmed afler hours, on the weekend or on a steie o federal holi-
day

{¢) The pragmm shall fax, e-mnail or electronically transmit
lehomtory copics of drog test results at the request of the dipan-
et

{d1 The proegram shall peovide a medical review officer upon
request amd a1 the expense of the participant, o revicw dispated
ol fest resules.

{eb The programn shall peovide chain—of—custody mransfer of
disputed specimens 1o an approved independent aboratory foc

refiesting & 1he request of the participant o the deparieent.
History: Cr, Begnter., Janmicy, BT, Mo, 5S40, o1, 3-1-81.



DEPARTMENT OF REGULATION AND LECENSING

Chapter RL. 7
APPENDIX |

CONSENT FOR RELEASE OF INFORMATION

1, ( XI ), hereby authorize { #2 )to provide the board liaison
for the Department of Regulation and Licensing Impaired Profes-
sionals Procedure, P.O. Box 8935, Madison, Wisconsin 53708, or
persons designated by the board liaison whe are directly involved
in administraticn of the procedure, with{ #3 ). Tfurther authorize
( #4 )to discuss with the board liaison or the board liaison's de-
sgnee any matter relating o the records provided gpd 4o allow the
board liaison or the board liaison's designee to examine and copy
any records or information relating to me.

I hereby also authorize the board liaison or the board liaison's
designee to provide ( #5 ) with copies of any information pro-
vided to the board liaison pursuant to this consent for release of
information authorizing the release of information to the board
liaison from those persons and institutions.

In the event of my dismissal from the Impaired Professionals

Procedure, 1 hereby alse authorize the board liaison or the board
liaison’s designee toprovidc the Division of Enforcement with the
results of any investigation conducted in connection with my ap-
plication to participate in the Impaired Professionals Procedure
and with any documentation, including patient health care re-
cords, evidencing my failure ta meet participation requirements.

This consent for release of infomation is being made for the
purposes of monitoring my participation in the Impaired Profes-
sionals Procedure, and any subsequent procedures before the Wis-
consin ( a6 );and for the further purpose ofpermitting exchange
of information between the boardliaison or the board liaison’s de-
signee and persons wr institutions involved in my participation in
the Impaired Professionals Procedure where such exchange is
necessary in the furtherance of my treatment or to provide infor-
mation to the Division of Enforcement in the event of my dismiss-
al from the Impaired Professionals Procedure.

Unless revoked earlier, this consent is effective until ( #7 ).
I understand that | may revoke this consent at any time and that
information obtained as a result of this consent may be used after
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theaboveexpirationdateorrevocation. Areproducedcopyofthis
consent form shall be as valid as the original.

| understand that should 1 fail to execute this consent for re-
leasc pf information, ; shall b ineligible io panicipate in the Im”
palred Professionals Procedure. 177 understand that should Tre
woke shig SPREENt prior to completion of ™ panticipation in the
Impaired Professiinals Procedure, ! will be subject 1o dismissal
from DE procedure.

1 understand that the recipient of infomiation provided pur-
suant to this Consent for Retease of Information is not authorized
to make any further disclosure of the information without my spe-

cific writben comsent, oT exoept as olherwise permitted or reguired
by aw.
Dated this

i L

day of

Signature of IPF Participant
INSERTIONS

Participant’s Dae of Birth

1. Participant

2. Persons and institutions provided with releases for provision
of information to the department
Drrug and alcohol treatment records
Mental health/psychiatric treatment records
Personnel records; work records
Results of blood or urine screens

3. Examples:

4. Persons or institutions given authorization

5. Persans or institutions 51 suthorization in the first para
graph

6. Mame of board
7. Date to which consent is effective

Register, May, 103, No. 533



DEPARTMENT OF REGULATION AND LICENSING

Chapter RL 8
ADMINISTRATIVE WARNINGS

RL 8.01 Authority and scope.

HL8.02 Diefimationss.

RL 8.03 Findings before issuance of an administrative warning.
RL 8W [=suares: Of an administrative warming.

RL 8.03 Request for a review of an administrative warning.
RL 8.06 Procedures.
RL 8.07 Trapseription fees,

RL 8.01 Authority and scope. Rules in this chapter are
adopted under the authority ofs. 440.205, Stats., to establish umi-
form procedures for the issuance and use of administrative warn-
ings.

History: Cr. Register, January, 1999, Nu. 517, eff. 2-1-99.

RL 8.02 Definitions. Asused in s. 440.205, Stats., and in
this chapter:

{1) “Credential” means a license, permit, or certificate of cer-
tification or registration that isissuedunderchs. 440to 480, Stats.

(2) “Department” means the department of regulation and li-
censing.

(3) “Disciplinary authority” means the department or an at-
tached examining board, affiliated credentialing board or hoard
having authority to reprimand a credential holder.

(4) "Division” means the division of enforcement in the de-
partment.

(5) “First occurrence” means any of the following:

(a) The credential holder has never been charged as a respon-
dent in a formal complaint filed under ch. RL 2.

(h) Other thanthe matter pending before the disciplinary au-
thority, no informal complaint alleging the same or similar mis-
conduct has been filed with the department against the credential
holder.

(c) The credential holder has not been disciplined by a disci-
plinary authority in Wisconsin or another jurisdiction.

(6) “Minor violation” means all of the following:

(a) No significantharm was caused by misconduct of the cre-
dential holder.

(h) Continued practice by the credential holder presents no im-
mediate danger to the public.

(c) If prosecuted, the likely result of prosecution would be a
reprimand or a limitation requiring the credential holder to obtain
additional education.

(d) The complaint does not warrant use of prosecutorial re-
sources.

(e) The credential holder has not previously received an ad-
ministrative warning.
(7)) ”Misconduct” means a violation ofa statute or rule related
to the profession or other conduct for which disciplinemay be im-
posed under chs. 440 to 480, Stats.
History: Cr. Register, January, 15499, No, 517, eff. 1194,

RL8.83 Findings beforeissuance of an administra-
tive warning. Before issuance of an administrative warning, a
disciplinary authority shall make all of the following findings:

(1) That there is specific evidence of misconduct by the cre-
dential holder.

(2) Thatthe misconduct isa first occurrence for the credential
holder.

(3) Thattie misconduct ts a minor violation of a statute or rule
related totheprofessionorothcrconduct fordisciplincmayhc im-
posed.
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(4) That issuance of an administrativc warning will adequate-
ly protect the public.
History: Cr. Register, January, 1999, Ne. 517, eff. 2-1-99.

RL 8.04 issuance of an administrative warning.
(1) An administrative warning shall be substantially in the form
shown in Appendix 1.

(2) An administrative warning may be issued to a credential
holder hy mailing the administrativc warning to the last address
provided by the credential holder to the department. Service by
mail is complete on the date of mailing.

History: Crn Register, January, 1999, Ne. 517, #il. 2-1-99.

RL 8.05 Requestfor a review of an administrative
warning. A credential holder who has been issued an adrminis-
trative warning may request the disciplinary authority to review
the issuance of the administrative waming by filing a wrtiten re-
quest with the disciplinary authority within 20 days after the mail-
ing of the administrative warning. The request shall be in writing
and set forth:

(1) The credential holder’s name and address.

(2) The reason for requesting a review.
Histery: Cr. Register, January, 1999, No. 517, eff. 2-1-99.

RL 8.06 Procedures. The procedures for an administra-
tive warning review are:

{1) Within 45 calendar days of receipt of a request for review,
the disciplinary authority shall notify the credential holder of the
time and place of the review.

(2) No discovery is permitted. A credential holder may in-
spect records under s. 19.35, stals., the public records law.

(3) The disciplinary authority or its designee shall preside
over the review. Thereviewshall herecordedhyaudio tape unless
otherwise specified by the disciplinary authority.

(4) The disciplinary authority shall provide the credential
holder with an opportunity to make a personal appearance before
the disciplinary authority and present a statement. The disciplin-
ary authority may request the division to appear and present a
statementon issues raised by the credential holder. The discipiin-
ary authority may establish a timelimit formakingapresentation.
Unless otherwise determined by the disciplinary authority. the
time for making a personal appearance shall be 20 minutes

(5) Ifthe credential kolder failsto appear forareview, or with-
draws the request for areview, the disciplinary authority may note
the failure to appear in the minutes and leave the administrative
warning in effect without further action.

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99.

RL 8.07 Transcriptionfees. (1) The fee charged for a
transcript of areview under this chapter shall be computed by the
person or reporting service preparing the transcript am the follow-
ing basis:

(a) If the transcript is prepared by a reporting service, the fee
charged for an original transcription and for copies shall be the
amount idcntificd in the state operational purchasing bulletin
which identifies the reporting service and its fees.

Register, January, 1999,No. 317



(b} IFa transcript s prepared by the dipartment, the department
shall charge a transcription fee of %1.73 per page and o copryimg
charge of .25 per page, 1F 2 or more persons request a irarseript,
the department shall charge ench requester a copying fee of 525
per page, but may divide the transcript fee equitably ameng the re-
quesiers, 1f the department has prepared & written transcopt for
s oA s prior 1o e D A reguest |5 made, the depanmen shall
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assume the transcription fee, bot shall charge a copyimg fee of 5.25
p=T PREE.

{2} A person who is without means and who requires a trun-
scripl for appeal o clher reasonsbls purposes shall be formished
with @ transeript withour changs upon the filing of o petition of in-
digence signed under cath.

Histiry: Or. Reglster, January, 1999, Mo, 517, 20 I-1-9%



DEPARTMENT OF REGULATION AND LICENSING

Chapter RL 8
APPENDIX 1
DEPARTMENT OF REGULATION AND LICENSING
[DISCIPLINARY AUTHORITY]
ADMINISTRATIVE WARNING

This administrative warning is issued by the {disciplinary authority} to {credentialholder} pursuant to s
440.205, Stats. The {disciplinary authority) makes the following findings:

1) That there is evidence ofprofessional misconduct by {credential holder}, to wit:
2) That this misconduct is afirst occurrence for {credential holder].
3) That this misconduct is a minor violation of { statute or rule}.

4) That issuance ofthis administrative warning will adequately protect the public and no further action is war-
ranted.

Therefore, the {disciplinary authority} issues this administrative warning and hereby puts the {credentialholder)
on notice that any subsequent violation may result in disciplinary action. The investigation ofthis matter is hereby
closed

Date:

Signature of authorized representative
For {Disciplinary Authority}

Right to Review

You may cbtain a review of this administrativewarning by filing a written request with the {disciplinary au-
thority} within 20 days of mailing of this warning. The review will offer the credential holder an epportunity to
make a personal appearance before the {disciplinary authority}.

The record that this administrative warning was issued is apublic record.

The content ofthis warnirg isprivate and confidentiaf.
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Chapter RL 9

DENIAL OF RENEWAL APPLICATION BECAUSE
APPLICANT B LIABLE FOR DELINQUENT TAXES

RL 9.0% Aikaoniy,
RL9.02 Scope: nature of proceedings
RL 2.0 Definitions.

RL 9.04 Pracedures for requesting the depariment of revenue 1&r certify
whether an applicant for reressal is liable for delinquent taxes.
Ri. 905 Denial of remewal.

RL 9.01 Authority. Therules in ch. RL 9 are adopted
under the authority ins. 440.03, Stats.

History: Emerg. cr. eff. 11-14-96: Cr. Register, August, 1996, M. 488, eff.
9-1-96.

RL 9.02 Scope; natureof proceedings. The rules in
this chapter govern the procedures for requesting the Wisconsin
department of revenue to certify whether an applicant is liable
for delinquent taxes owed to this state under s. 440.08 (4) (b),
Stats., as created by 1995Wis. Act 27 andamended by 1995Wis.
Act 233, toreview denial of an application for renewal because
the applicant is liable for delinquent taxes.

History; Emerg, cr. eff. 11-14-96; Cr. Register, Aupusi, 1996, Ma. 488, eft
9-1-96.

RL 9.03 Definitions. In this chapter:

(1) ""Applicant" means a person who applies for renewal of
a credential. *"Person™"in this subsection includes a business
entity.

(2) ""Credential'* has the meaning in s. 440.01 (2) (a), Stats.

(3) “Department” means the department of regulation and
licensing.
(4) ""Liable for any delinquent taxes owed to this state** has

the meaning set forth in's. 73.0301 {1} {c), Stats.

History: Emerg. er. e 11-14--96; Cr. Register, August, 1996, No. 488, <ff.
9--1. 96; ewrretinn in (4) made under s, 13.93 (2mm) (b} 7., Stats.

RL 9.64 Proceduresfor requestingthe department
of revenueto certify whether an applicant for renewal
is liable for delinquenttaxes. (1) RENEWAL APPLICATION
ForM. If the department receives a renewal application that does
not include the information required by s. 440.08 (2g) (b), Stats.,
the application shali be denied unless the applicant provides the
missing infomiation w-ithin 20 days after the department first
received the application.

Note: 1997 Wis, Act 191 repealed s. 440.08 (2g) {b), Stats,

{2) SCREENING FOR LIABILITY FOR DELINQUENT TAXES. The
name and social security number or federal employer identifica-
tion number of an applicant shall be compared with information
at the Wisconsin department ofrevenue that identifies individu-
als and organizations who are liable for delinquent taxes owed
to this state.
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(3) Notice OF INTENT TO DENY BECAUSE OF TAX D :i.in:
ouency. i an applicantis identified as being liable for any delin-
quent taxes owed to this state in the screening process under sub.
(2), the Wisconsin department of revenue shall mail a notice to
the applicant at the last known address of the applicant accord-
ing to s.440.11, Stats., or to the address identified in the appli-
cant's renewal application, if different from the address on file
in the department. The notice shall state that the application for
renewal submitted by the applicant shall be denied unless,
within {0 days from the date of the mailing of the notice, the
department of regulation and licensing receives a copy of a cer-
tificate of tax clearance issued by the Wisconsin department of
revenue Which shows that the applicant is not liable for delin-
quent state taxes or unless the Wisconsin depariment of revenue
provides documentation to the department showing that the
applicant is not liable for delinquent state taxes.

(4) OTiER REASONS FOR DENIAL. If the department deter-
mines that grounds for denial of an application for renewal may
exist other than the fact that the applicant is liable for any delin-
quent taxes owed to this state, the department shall make a deter-
mination on the issue of tax delinquency before investigating
other issues of renewal eligibility.

History: Emerg, er. ¢dT. 11-14-96; Cr. Register, August, 1996, No. 488, eff,
9-1-96.

RL 9.05 Denial of renewal. The department shall deny
an application for credential renewal if the applicant fails to
complete the information on the application form under s. RL
9.04 or if the Wisconsin department of revenue certifies or
affirms its certification under s. 440.08 (4) (b} 3., Stats., that the
applicant is liable for delinquent taxes and the department does
not receivea current certificate of tax clearance or the Wisconsin
depamnent of revenue does not provide documentation showing
that the applicant is not liable for delinquent taxes within the
time required under s. RL 9.04 (2) and (3). The department shall
mail a notice of denial to the applicant that includes a statement
of the facts that warrant the denial under s. 440,08 (4) (b), Stats.,
and a notice that the applicant may file a written request with the
department to have the denial reviewed at a hearing before the

Wisconsin dcpartment of revenue.

MNote: Section 440,63 (4)b) 3.. Stats,, referred Lo here was repealed by 1997
Wis. it 237 and a new, unrelated s, 440.08 (4)b;} recreated.
Ristory: Emerg. cr. eff. 11-14-96: Cr. Register, August. 1996, No. 488, eff.
9-1-96.

Register, August. 1996, No. 458



Chapter RL 30
PRIVATE DETECTIVE AND AGENCY AUTHORITY AND DEFINITIONS

RL 3061 Authority

RL 3002 Definitions

RL 30.01 Authority. The mlcs in this chapter are adopted
pursuant toss. 227.11 (2) and 440.26, Stats.

History: Cr Register, October, 1988, No. 344, eff. 11-1-88; am. Register.
November, 1997, Ne. 503, eff. 12-1-97.

RL 30.02 Definitions. Inchs. RL 30 to 35:

(1) “Agency” or “private detective agency” means an individ-
ual, partnership; limited liability company, or corporation holding
a private detective agency license issued by the department or
having a right to renew a license issued by the department to act
as or employ private detectives or private security persons.

(Im) “Client” means a person for whom a private detective
agency agrees to provide private detective services, as described
in sub. (12) (a), or to supply private security personnel.

{1n) “Credential” has the meaning in s. 440.01 (2) (a), Stats.

~ (2) “Department” means the department of regulation and
licensing.
Note: The departrnent office is located at Room 281, 1400 Earl Washington Ave-
nue, Madison, Wisconsin 53702, telephone (6082660829,

(3) “Employe” means any person who receives earnings as
payment for gersonal services rendered for the benefit of an
employer. A person who is listed on an employer’s payroll records
and for whom federal and state payroll deductions are taken and
payroll taxes paid is presumed to he an employe. However, a per-
son is not an employe unless the employer has a right to control
and direct the employe who performs the services as to the result
to he accomplished hy the services and as to the details and means
by which the result is to be accomplished

(4) “Firearm” means a weapon from which a shot is dis-
charged hy gunpowder, including hut not limited to handguns and
shotguns.

(5) ‘Eicense” means a license issued by the department to a
private detective agency or to a private detective under s. 440.26,
Stats.

(6) “Officer” means the president, vice—president, secretary
or treasurer of a corporation.

(7) “On duty” means that time during which a private detec-
tive or private security pcrson:

(a) Receives or is entitled to receive fees or other compensa-
tion for services as a private detective or a private security person;
or

(b) Acts as z private detective or private security person.

(8) “Original agency license” means:

(a) A license issued to an agency which does not hold an
agency license at the time it makes application and which is not
eligible to renew a license; or

_{ty A license issued to an agency which has applied for a
license under s. RL 32.07 after undergoing a change of controlling
ownership.

(9) “Original private detective license” means a license issued
to a person who does not hold a private detective license at the
time the person makes applicationand who is not eligible to renew
the license.

(20) “Owner™ means the owner of an agency. For the purpose
of chs. RL 30 to 35:

(a) The owner of a sole proprietorship is the license holder.

(b) The owners of a corporation are the officers of the corpora-
tion.

{¢) The owners of a partnership are the partners.

A

(d) The owners ofa limited liability company are the members.

(10g) “Peace officer™ has the meaning given in s. 939.22 {223,
Stats.

(11) “Permit” means the privatc security permit described in
S. 440.26 (5}, Stats., or a firearms permit described in s. RL
34.015.

(12) (a) “Private detective™ means any of the following:

1. A person who acts as. advertises or otherwise represents
that the person is a private detective, private investigator or special
investigator.

2. A person cngagcd for compensation or other consideration
on behalf of another, in investigating or otherwise obtaining or
furnishing information relating to any of the following:

a. Crimes or wrongs done or threatened against the United
States, any state or territory, or any political subdivision thereof

b. The identity, conduct, business, honesty, activity, move-
ment, whereabouts, affiliations, associations, transactions, acts,
reputation or character of any person, if such infonnation is
obtained in secret, without the knowledge of the person being
observed.

c. The location, disposition or recovery of lost or stolen prop-
erty.

d. The cause or responsibility for fires, libels, losses, acci-
dents, damage, injury or death.

e. Securing evidence to be used before any court, public
board, officer, or investigating committee.

3. Apersonwho acts as a private security pcrson and does not
wear a uniform, including one who provides personal protection
of individuals from bodily harm or death.

(b)y “Private detective” does notinclude any of the following:

1. & public officer or employe while performing an official
duty.

2. Aperson exempt from the licensing requirement under s.
440.26 (5), Stats.

4. An individual, the members of a partnership and the offi-
cers of a corporation having a private detective agency license
who are not engaged in the work of a private detective.

5. Off-duty law enforcement officers when employed by a
person or entity and when such employment has been officially
authorized by the officer’s law enforcement employment depart-
ment or agency as an appropriate extension of the officer’s func-
tion; provided that the law enforcement agency gives the hiring
person or entity a written statement concerning who is responsible
or liable for the actions of the off—duty law enforcement officer
while that person is performing services for the hiring person or
entity.

6. Persons licensed by this state for activities other than those
under s. 440.26, Stats., when performing acts within the scope of
their license.

I. Persons directly employed by an insurer and persons work-
ing as insurance adjusters under contract with an insurer.

8. Persons employed to act as shoppers in business establish-
ments and repart on the efficiency of employes, the quality of ser-
vices or the condition of the premises.

Note: Persons engaged in posing as patrons for the purpose of checking honesty
of employer and then reporting to the employer are required te be licensed.

9. Persons contracted as consultants to a private detective or
private detective agency and who perform no investigatory work
of any kind themselves

Register, January, 2081, No. 54)



3. Scientific researchers, laboratory personnet and expert
consuitants who may provide testimony to any court, board, offi-
cer or investigating commitiee

11. A person who is it licensed as a private detective in Wis-
consin, who commences an investigation in another jurisdiction
and who physically enters into Wisconsin for the purpose of pur-
suing that investigation, provided that the person is accompanied
by a licensed private detective while conducting the investigation
and that the person is not armed with a firearm.

(13)(a) “Private security person” means any private police.
guard or any person who stands watch for security purposes.
Except as provided in par. {(b) 2., “private security person”
includes a person employed by a private detective agency to act
as an usher, a ticket-taker or an event attcndant at events which
include, but are not limited to, athletic events, concerts, fairs; festi-
vals and trade shows.

(b)y “Private security person” docs not include any of the fol-
lowing:

1. An off-duty law enforcement officer when employed by

a person or entity and when such employment has been officially

authorized by the officer’s law enforcement employment depart-

ment or agency as an appropriate extension of the officer’s func-

Register. January, 2061, No. 541
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tion; provided that the law enforcement agency gives the hiring
person or entity a written statement concerning who is responsible
or liable for the actions of the off-duty law enforcement officer
while that person is performing services for the hiring person or
entity.

2. A person employed by a private detective agency who acts
as an usher, ticket—taker or event attcndant at events which
include, but are not limited to, athletic events, concerts, fairs, festi-
vals and trade shows, provided that all of the following conditions
are met:

a. The person does not wear any clothing; badge, patch or let-
tering which identifies the person as one who provides a security
function at the event or who refers to himself or herself by a title,
such as a private security person, a private police officeror a pri-
vate public safety person.

b. The person is not armed with a dangerous weapon.

(14) “Uniform” means any clothing, badge, patch or lettering
which clearly identifies to the public a person being a security

guard.

Imrary; Or. Regater, Ukinber, 1985, Mo, 794, of [ 1=-1-3E e (11710 11, Peg
15T, Lmeenbe, 19404, Mo, 468 off, |-1-%03 am U {TICEL 1 ] L2 hdn) 1., 2 e
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Chapter RL 31

LBEDENTIAL ING REQUIREMENTS AND PROCEDURES FOR PRIVATE DETECTIVE
¢ GENCY, PRINATE DETECTIVE AND SECURITY PERSON

RL XL Authority. RL 31435 Application precedurs for private detective licenses.
RL3L0% Credential required. RL3:.036  Application procedure for privat: security parmts
RL 31.02 Qualifications. RL 31.04 Examination far private detective licensere.
RL 31.03 Application procedure for private detective agency licenses. RLA1.05 Penial of credential.
RL 31034 Private detective agency’s responsibility to obtain and rmmisina RL 31.00 Additional licensing requirements.
boad or liability pelicy.
RL 31.001 Authority. Therulesin this chapterare adopted (b) A license may be panted under this section if the individual

pursuant toss. 227.11 (2) and 440.26 (2}, (3}, {4), (3m) and (5r},
Stats,
History: Cr. Register, November, 1997, No. 503, eff. 12-1-97.

RL 31.01 Credential required. (1) Prrvwre DETECTIVE
AGENCY. (a) Except as provided in par. (c), a person shall obtain
a private detective agency license before engaging in the follow-
ing activities:

1. Advertising, soliciting or engaging in the business of a pri-
vate detective agency.

2. Acting as a private detective, private investigator, investi-
gator or private security person.

3. Acting as a supplier of private security personnel.

4. Soliciting business or performing any other type of service
or investigation as a private detective or private security person.

5. Receiving any fees or compensation for acting as any per-
son, engaging in any business or performing any service specified
in subds. 1. to 4.

(b) A private detective agency ficense may be issued to an indi-
vidual, a partnership, a limited liability company or a corporation.

(c) An individual who holds a license as a private detective or
a permit as a private security person and who is employed by a
licensed private detective agency is not required to obtain a pri-
vate detective agency license before acting as a private detective
ora private security person.

(2) PRIVATE DETECTIVE LICENSE. (a) A private detective
license is required to engage in the services of a private detective.

(b) A private detective may only provide private detective ser-
vices on behalf of a private detective agency in the capacity of an
employee and not as an independent contractor, unless the private
detective has a private detective agency license.

(3) PrivaTE SECURITY PeERMIT. (@) An employee of any
licensed private detective agency doing business in this state asa
supplier of uniformed private security persons to patrol exclu-
sively on the private property of industrial plants, business estab-
lishments, schools, colleges, hospitals, sports stadiums, exhibits
and similar activities is exempt from the license requirements
under sub. {2, but shall obtain a private security permit as speci-
fied in s. 440.26 (51} or (5r), Stats.

(h) A licensed private detective may be employed as a private

security person without obtaining a private security permit.

History: Cr. Register, October, 1988. No. 394, eff. 1i-1-88: r. and recr. (1),
venurn, and mm (39 io be 03] dak e 31 (b, Rejter, Movember, 1997, No. 503, off.
12.1-97.

RL 31.02 ualifications. (1) PRIVATE DETECTIVE
AGENCY LICENSE. (a) To obtain a license as a private detective
agency, an individual applicant, all members of a partnership or
a Hmited liability company, or all corporate officers shall bz listed

L com The application ¢ hi imi
ﬂ%&ﬂﬁy"éﬁ!ﬁﬁ’én@"éhgﬁ‘be executed b':)'/ra'llﬁgnnggrs bithe é;“;%}fgs
ship or limited liability company. An application of a corporation
shall be executed by the secretary and the president or the vice
president and, in addition, in the case ofa foreign corporation, by
the registered agent.

applicant or the members of a partnership or a limited liability
company or all corporate officers who executed the application:

F. Subjecttoss. 111.321, 111.322 and 111.3335, Stats., do not
have an arrest or conviction record involving a misdemeanor or
aviolation, as defined in s. 440.26 {4}, Stats.

Im. Have not been convicted in this state or elsewhere of a
felony, unless pardoned.

2. Are not users of drugs or alcohol to an extent dangerous to
themselves or to other persons or to an extent which could impair
a person's ability to direct ar perform private detective or private
security activities responsibly.

3. Does not have a physical, emotional or mental condition
that might adversely affect the applicant's ability to responsibly
direct or perform private detective or private security activities.

(2) PRIVATEDETECTIVE LICENSE. An applicant for licensure as
a private detective may hc granted a license under s. 440.26, Stats.,
if the applicant:

(@) Subjecttoss. 111.321, 111.322and 111.335, Stats., does
not have an arrest or conviction record involving a misdemeanor
or a violation, as defined in s. 440.26 (4my), Stats.

(am) Has not been convicted in this state or elsewhere of a fel-
ony, unless pardoned.

(b) Isnot auser of drugs or alcohol to an extent dangerous to
the applicant or others or to an extent which would impair the
applicant's ability to perform private detective or private security
activities responsibly;

(c) Has passed the examination administered by the depart-
ment as set forth in s. RL 31.04.

(d) Does not have a physical, emotional or menital condition
that might adversely affect the applicant's ability to responsibly
perform private detective or private security activities.

(3) PRIVATE SECURITY PERSON PERMIT. An applicant for a per-
mit as a private security person may he granted a permit under s.
440.26, Stats., if the applicant:

(a) Subject to ss. 111.321, 111.322 and 111.335, Stats., docs
not have an arrest or conviction record involving a misdemeanor
or a violation, as defined in s. 440.26 (4m), Stats.

(b) Has not been convicted in this state or eisewhere of a fci-
onty, unless pardoned.

(c) Is nota nscr of drugs or alcohol to an extent dangerous to
the applicant or others or to an extent which would impair the
applicant's ability to responsibly perform private security activi-
ties.

(d} Does not have a physical, emotional or mental condition
that might adversely affect the applicant's ability to responsibly
perform private security activities.

History: Cr. Register, October, 1988 No. 394, off. 11-1-4%, am. ﬁ|ja), {b)
vt 47, and () &), e (1) (81 Im., () (o) ared (3), Register, Movembaer, 1997,
No. 503, eff, | 3—1-27; ez { bl 1, €30 () desed |3} [}, Regimer, Jarrery, 2000, Mo

31, eff. 2-1-01
RL 31.03 Application procedure for private detec-

tive agency licenses. {1} An applicant for a private detective
agency license shall file with the department all ofthe following:

Regisier, January, 2001, No. 541
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(a) A completed application on formsprovided by the depart-
ment.

Note: Information gbout application deadlines is available foin the bureau of
direct licensing and real estate in the departrnent at Room 281, 1460 East Washington
Avepve, Madison. Wisgonsin 53702, telephone |68 f4-0EI%

(b) Except as provided in sub. (Im), for each person who, pur-
suant to s. 440.26 (2) (b}, Stats., executes the application. 2 com-
plete and satisfactory sets of fingerprints on forms supplied by the
department.

Note; Forms === available on request from the Department of Regulation and
Licensing. Bureau of Direct Licensing and Red Estate, 1400 East Washmgsen Ave
nue, P. O.Box 8935, Madison, Wisconsin 53703.

{c} One recent photograph of the applicant’s head and shoul-
ders only.

{d) Abond or liability policy. as required in s.440.26 {4}, Stats.

~ {e) The complete business location address of the applicant

including the office or room number and street address. A post

office box without a complete location address is inadequate.
i{f) The fee specified ins. 440.65 (1), Stats.

{g) The costs incurred by the department inobtaining informa-
tion related to the eligibility and qualifications ofthe applicant.

(1rn) A peace officer is not required to file with the depart-
ment fingerprints under sub. {1) (b),.if the peace officer submits
with the application for a license a letter from his or her employing
law enforcement agency, written not more than one month before
the date ofthc application and stating that the person is currently
employed as a peace officer by the law enforcement agency.

(2) For each person who, pursuant to s. 440.26 (2) (b), Stats.,
executes the application, information about whether the person is
or has, within the 5 yearspreceding the date of application, been
a user of drugs or alcohol to an extent dangerous to the person or
other persons or to an extent which could impair the person’s abil-
ity to perform private detective or private security activities
responsibly.

(3) The department shall provide reasonable accommoda-
tions to applicants with disabilities who are otherwise analified.

History: Cr. Register, October, F988, No. 394, eff. 11-1-88; & and recr, Brgister,
Mavember. 1997, No. 503, eff. 12-1-97; am. (1) (b), ¢r. {1m}. Register. January,

2001, No. 541, eff. 2-1-01; correction in (1) (b) made ander s. 13.93 (Zm) {b) 7,
Stats.

RL 31.034 Private detective agency’s responsibility
to obtain and maintain a bond or liability policy. (1) A
private detective agency shall obtain and maintain a surety bond
or liability policy as required under s. 440.26 {4}, Stats. If an
agency obtains a comprehensive general liability policy, the
policy shall include coverage for bodily injury liability, property
damage and personal injury. Inany case, if an agency permits an
officer or employee to carry a firearm in the course of duty, the
agency shall obtain a liability policy which shall include coverage
for injury or damage resulting from the use of firearms. Evidence
of a comprehensive general liability policy shall consist of a cer-
tificate of insurance stating the licensee as insured and the depart-
ment as certificate holder.

(2) Each licensee shall maintain without lapse in coverage the
bond or comprehensive general liability policy submitted to the
department before the issuance of an original or renewal license.

(3) If a private detective agency obtains a comprehensive gen-
eral liability policy, the policy shall cover all licensed private
detectives and private security personnel employed by the agency.

(4) An individual licensed employee is not required to obtain
a bond or liability policy if the employee is covered by the
employing agency’s liability policy.

History: Cr. Register, November, 1997, Ne. 503. ¢ff. 12-1-97.

RL 31.035 Application procedurefor private detec-
tive licenses. (1) An applicant for a private detective license
shall file with the department ail ofthe following:

(a) A completed application on forms provided by the depart-
met.

Register, January, 209§, No. 341

{b) Except as provided in sub. {1m), 2 complete and satisfac-

tory sets of fingerprints on forms supplied by the department,

Note: Forrns are available on reguest to the Department of Regulation and Licens-
ing. Bureau of Direct Licensing and Real Estate, L %30 East Washington Avenue, P.O.
Box 8935, Madison. Wisconsin 33708.

{c) One recent photograph of the applicant’s head and shoul-
ders only.

{d) A $2,000 surety bond, if the applicant’s private detective
agency employer has obtained a bond pursuant to s. 440.26 {4),

{e) A complete address of the applicant. A post office box
without a complete location address is inadequate.

(f) The fee specified ins. 440.05 {1}, Stats.

{g} The costs incurred by the department in ebtaining informa-
tion related to the eligibility and qualifications of the applicant.

(h} A statement signed by an authorized representative of a
licensed private detective agency, showing that the applicant will
be employed by the agency when acting as a private detective.

{1m) A peace officer is not required to file with the depart-
ment fingerprints under sub. {1} (b3, provided that the peace offi-
ccr submits with the application for a license a letter from his or
her employing law enforcement agency, written not more than cme
month before the date of the application and stating that the person
is currently employed as a peace officer by the law enforcement
agency.

(2) An applicantwho is or who has, within the 5 years preced-
ing the date of application, been a user of drags or alcohol to an
extent dangerous to the person or other persons or to an extent
which could impair the person’s liability to perform private detec-
tive or private security activities responsibly shall provide the
department all information necessary for the department to deter-
mine the applicant’s fitness ta practice.

(3) The department shall provide reasonable accommoda-
tions to applicants witl: disabilities who are otherwise qualified.

Mistery: Cr. Register, November, 1997, Na. 583, eff. 12-1-97; am. (1) (0),cx.
(imy}, Register, January, 2001, No. 541, eff. 2-1-01; correction in (1) (b} made
under s. 13.93 (2m (b} 7., Stats.

RL 31.036 Application procedurefor private secu-
rity permits. {1) An applicant for a private security permit shall
file with the department all of the following:

(@ A completed application on forms provided by the depart-
ment.

{b) Except as provided in sub. (Im), 2 complete and satisfac-
tory sets of fingerprings on forms supplied by the department.

Note: Formsare available on recuest lis the Department of Regutation and Licens-

ing, Bureau of Direct Licensingand Real Estate. 1400 Hast Washington Avenug, PO.
Box 8935, Madison, Wisconsin 53708.

(c) One recent photograph of the applicant’s head and shoul-
ders only.

{d) A complete address of the applicant. A post office box
without a complete location address is inadequate.

(e) The fee specified in s. 440.05 {1}, Stats.

(9 The costs incurred by the department in obtaining informa-
tion related to the eligibility and qualifications of the applicant.

(gh A statement signed by an authorized representative of a
licensed private detective agency, showing that the applicant will
be employed by the agency when acting as a private security per-
son.

{1m} A peace officer is not regnired to file with the depart-
ment fingerprints under sub. {1} (b), provided that the peace offi-
cer submits with the application for a permit a letter from his or
her employing law enforcement agency, written not more than one
month before the date of the application and stating that the person
is currently employed as a peace officer by the law enforcement
agency.

(2) An applicant who is or who has, within the 5 years preced-
ing the date of application, been a user of drugs or alcohol to an
extent dangerous to the person or other persons or to an extent
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which could impair the person’s ability to perform private detec-
tive or private security activities responsibly shall provide the
department al} information necessary for the department to deter-
mine tls applicant’s titness to practice.

(3) The department shall provide reasonable accommoda-
tions to applicants with disabilities who are otherwise qualified.

(4) The dcpartnicnt shall issue a temporary private security
permit pursuant to s. 440.26 {5r), Stats.

History: Cr. Register, November, 1997. No. 503, eff. 12-1-97;m=. (1) (b); er.
(Im), Register, January, 2001, No. 541, eff. Z- 111, correction in {1) (b} made
under s, 13.93 (2m (b) 7. Srars

RL 31.04 Examination for private detective licen-
sure. (1) ADMINISTRATION. At least once every month the
department shall administer or cause to be administered an
cxaniination for the licensure of private detcctivcs.

(3) SumiecTs TESTED. The examination shall test the appli-
cant’s knowledge or competence in those areas which the depart-
ment, after consultation with subject matter experts, determines
are appropriate for testing the applicant’s knowledge for protec-
tion of public health and safety.

(4) DisuonesT aCcT. An applicant may not engage in dishonest
acts relating to the examination, The actions taken by the depart-
ment when dishonest acts occur shall be related to the seriousness
of the offense. These actions may include withholding the appli-
cant’s score, entering a failing grade for the applicant, and sus-
pending the ability of the applicant to sit for an examination for
a specific period of time after the examination in which the dis-
honest acts occurred.

(5) PassING sCORe. The score required to pass the examina-
tion shall be based on the department’s determination of the level
of examination performance required for minimum acceptable
competence in the profession. The department shall make the
determination after consultation with subject matter experts who
have reviewed a representative sample of the examination ques-
tions and available candidate performance statistics, and shall set
the passing score for the examination at that point which repre-
sents niinimuni acceptable competence in the profession.

(6) Exammation REVIEW. (a) An applicant who fails the
examination may request a review of that examination by filing
a written request with the department within 30 days after the date
on which cxamination results werz mailed to the applicant.

(b) An examination review shall be conducted under the fol-
lowing conditions:

1. The time for review shall be limited to one hour.

2. The examination shall be reviewed only by the applicant
and in the presence of a proctor.

3. The proctor may not respond to inquiries by the applicant
regarding allegations of examination error.

4. Any comments or claims of error regarding specific ques-
tions or procedures in the examination may be placed in writing
on the form provided for this purpose. The department shall
review the comments or claims in consultationwith a subject mat-
ter expert. The department shall notify the applicant in writing of
the departrient’s decision. If the decision does not result in a pass-
ing grade, the applicant may retake the examination or file a claim
of examination error pursuant to sub. (7).

5. An applicant shall be permitted only one review of the
failed examination each time it is taken and failed.

(7) CLAIM OF EXAMINATION ERROR. (a) An applicant wishing
to claim examination error must file a written request for depart-
ment review in the department office within 30 days of the date the
examination was reviewed, The request shal} include:
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1. The applicant’s name and address;
2. The type of license applied for;
3. A description of the perceived error; including specific
questions or procedures claimed to be in error; and
4. The facts which the applicant intends to prove, including
reference text citations or other supporting evidence for the appli-
cant’s claim.
{by The department shall review the request in consultation
with a subject matter expert. The applicant shall be notified in
writing Of the department’s decision.

(c) If the decision does not result in a passing grade, the appli-
cant may retake the examination or request a hearing under s. RL
1.05.

(8) EXAMINATION RETAKES. (2) There is no limit to the number
of times an applicant may take the examination.

(b) An applicantwho reviews tlie examination pursuant to sub.
(6)may not retake the examination within 30 days after the date
on which the examination was reviewed.

(c) An applicantwho passes the examination and remains unli-
censed for one year or more after the date of the examination shall

again take and pass the cxamination before being licensed.
Hiery: Cr. Register, October, 1988, No. 394, eff. 11-1-88: r. and recr. (3} (a) to

(h). am. {3}, Register, December, 1994, No. 468, eff. 1-1-95; r. {2), 1. and rect. {3),

L 1 (T bl s fehand am B, Regiser, Meresmbiar, 1997, No, 503, eff. 12-1-97.

RL 31.05 Denial of credential. (1) An application for a
credential under this chapter may be denied for any of the follow-
ing reasons:

(a) The applicant commits fraud or misrepresentation in the
application for a credential.

(b) The applicant has a physical, emotional or mental condi-
tion which might adversely affect performance of duties relating
to the credential for which lie or she has applied.

(c) The applicant is dependent on alcohol to such a degree that
it interferes with his or her physical or mental health or social or
economic functioning, except that the department in the exercise
of its discretion may issue a credential if the person submits to
examination, evaluation, treatment, and monitoring as directed by
the department.

(d) The applicant is addicted to the use of controlled sub-
stances or controlled substance analogs, except that the depart-
ment in the exercise of its discretion may issue a credential if the
person submits to cxamination, evaluation, treatment, and moni-
toring as directed by the depamnent.

(e) The applicant’s conduct is a ground for discipline of a cre-
dential holder under s. RL 35.01.

(2) The department may require an applicant to undergo one
or more physical, mental, alcohol or drug abuse evaluations and
the department may consider the results of such evaluations if it
believes that the results may be usefut to the department in evalu-
ating an applicant for a credential. The costs of evaluation shall
be the responsibility of the applicant.

Histery: Cr. Register, January, 2001, No. 541, &ff. 2-1-01

RL31.06 Additional licensing requirements. {1} In
this section “trade name” means a name that is in addition to the
name under which a person obtained a private detective agency
license.

(2) A person who is licensed as a private detective agency
shall, before doing business under any trade name. notify the
department i weiting of the raxde namie,

Hiscsry! Co Roghaee, Ociober, 938 Moo Bl off. |1=1-88; rarsd veer, Bogisr
Moo, 1FUT, Mo M0E, efl. 12<] <97
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Chapter RL 32
PRIVATE DETECTIVE AND AGENCY LICENSE RENEWAL

AND REPORTING REQUIREMENTS

RL 32.0% Authority.

RL 32.03 Renewal of ficense mere than 5 years after renewal date.
RL 32.04 Change of name.

RL 3z2.65 Transfer of employment.

RL 32.00 Termination of employment,
RL 32.07 Change of owners or offers
RL 32.08 Termination 0f private detective agency business

RL 32.01 Authority. The rules in this chapter are adopted
pursuant toss. 227.11 {2}, 440.05 {7, 440.11 and 440.26 (3. {4),
(5), {5m) and {5r), Stats.

History: Cr. Register, October, 1988, No. 394, eff. 111 B, cimelisis made

under s. 23.93 {2,}{b} 7., Stais., Register. December, 1994, No. 468; r. and recr., Reg-
ister, November. 1991, Mo, 503, ell 12-1-97.

RL 32.03 Renewal of license morethan 5 years after
renewal date. A private detective who applies for renewal of a
license more than 5 years after the renewal date, as defined ins.
440.01 (1) (dm), Stats., shall successfully pass the licensing
examination pursuant to s. RL. 31.04 and pay the fee specified in
s. 440.08 €2} (a) 61.. Stats.

History: Cr. Register, October, 1988, No. 394, eff. 11-1-88; am. Register.

December, 1994, No. 468, eff. 1-1-95; am., Register, January, 081, No. 541, efl.
2-1-01.

RL 32.04 Change of name. A credential holder shall
notify the department in writing within 30 days afier a change of
name or address.

History: Cr. Register, October, 1988, No. 394, eff. 11-1-88; am. [Vl and . {2),
Register, Novernber, 1997, No. 503, eff. 12-1-97.

RL 32.05 Transfer of employment. (1) PRIVATE DETEC-
Tives. A licensed private defective who wishes in_transfer
employment from ane private deeClive ggency to another sheall
submit to the department a transfer application accompanied by
the fee specified im 5. 440.03 {7), Buats. The ticensed private delec-
tive may not conduct licensed activity for the new employer untii
that person has mailed or delivered the transfer application and
required € 1o the depastment, Every lieensed PR detective
ahal] PMIEY ke department ™ e name of the private detective’s
current emp‘loyer Br employers.

Note: Forms am available on request o the Department of Regulstion wid Licens-
ing, Burean of Direct Licensingand Reai Estate, 1400 Eas: Washington Avenue. P.O.
Box 8935, Madison, Wiscensin 53748,

(2) Prrvate SECURITY PERSONS. A licensed private detective
agency shall notify in writing within 5 days of any change in the
information which the ageney has provided ihe depariment pur-
snant to s. 440.26 (5), Stats.

History: Cr, Begister. {ictoher, 1988,N0. 394, eff. 11-1-88; r. and recr., Register,
November. 1997, No. 503, eff. 12-1-97.
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RL 32.06 Termination ofemployment. (1) PRIVATE
DETECTIVES. A licensed private detective who terminates employ-
ment with an employing private detective agency shall send writ-
ten notice to the department within 10 days after the termination.

(2) PRIVATE SECURITY PERSONS. A private detective agency
shall notify the department in writing within 5 days after the ter-
mination of employment of a private security person.

History: Cr Register, October, 1988, No. 394, eff. Li-1-E4; & and recr., Register,
November, 1997, No. 503, eff. 12-1-97.

RL 32.07 Change of owners or officers. {1} CHance
OF OWNERS. () Ifan agency undergoes a change of owner, the for-
mer owner shall surrender the agency license to the department
within 30 days after receiving written notice from the department
of the issuance of a license to the new owner.

{bd The prospective new owner of a licensed agency shall
apply for and receive an original agency license before engaging
in business.

(2) If there is a change in any of the officers of a corporation
or members of a partnership or a limited liability company, the
apency shall notify the department of the change before new offi-
cérs or partners take office. Officersor members of an agency
ghall comply with s. RL 31.02 (1) (h). This subsection does not
. t0 3 change of ™85t paent by a foreign comparation
th&Tng an agency license, but a copy of any statement required
under s. 180.1508, Stats.. to be filed with the department of finan-
cial institutions shall be tiled with the department within 30 days
after a change of registered agent.

History: Cr. Register, October. 1988, No. 394, eff. |1-1-88; am. {13 (5) and {2},
Register, November, 1997, Ne. 503_eff. 12-1-97.

RL 32.08 Termination of private detective agency
business. Anagency which terminates fis business shall nofify

snA gurrender fhe gpenoy license o the department within 30 days
afber rermimation. E

History: Cr. Register. October, 1988, No. 394, eff. 1i—1-88,

Register, January, 2001, No. 341
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Chapter RL 34
FIREARMS AND OTHER DANGEROUS WEAPONS

RL 34.001 Autherity. RL34.04 Approva] as a firearms proficiency certifier.
RL 31.01 General conditions relating to carrying a fiream. RL34.05 Agency firearms policy and laws.
RL 34.011 Conditions relating o transporting a loaded firearm in = vehicle. RL 34.06 Reporting the discharge of a firearm,
EL 34015 Permi granied By dye depart=cnt RL 34.07 by ddperoud weapons.
EL 403 Certilicans ol prefecicny 1o caimy & et RL 34.08 Replicaaf a firearm.
EL faa% Trainmy requiramenis for sampng & fecarm
RL 34.001 Authority_ The rules in this Chapter are el 3-1-87, a= (13 (b} and (d) and cr. {1) {h} and {3}, Register, November, 1997, No.

adopted pursuant to ss. 227.11 (2) and 440.26 (3} and {5r), Stats.
History: Cr. Register, November. 1997, No. 503, ¢ff. 12-1- Y7.

RL 34.01 General conditions relatingto carrying a
firearm. {1} No owner or employee of an agency may carry on,
about or near their person any firearm uniess all of the following
apply:

(a) The circumstances or conditions of the owner’s or
employee's assignment as a private security person give rise to a
substantial need for being armed.

(am) The agency requires the owner or employee to carry a
firearm when acting as a private security person.

(b) Theclientand the agency agree in writing thal the agency
will assign armed security personnel to the client.

(c) The agency has received a permit from the department pur-
suant to s. RL 34.015.

(d) The owner or employee is not prohibited from possessing
a firearm under s. 941.29, Slats., or any federal law.

(ej Subject toss. 111.321, 111.322 and 111.335, Stats., the
owner or employee has not been convicted of a misdemeanor.

ifi The owner or employee is in uniform.
(fm) The owner or employee is on duty.

(9) The owner or employee complies with all federal or state
laws or local ordinances when carrying a firearm.

(hj The owner or employee does not hold a temperately private
security permit issued under s. 440.26 (5r}, Stats.

(i) The agency has obtained a comprehensive general liability
policy pursuant to s. RE. 31.034.

(2) Except as provided in sub. {43, an owner or employee of
any agency may not carry on, about or near the person any con-
cealed firearm at a time when he or she is on duty.

(3) Except as provided in sub. (4), a private detective, while
in uniform and on duty as a private security person, may only carry
on, about or near his or her person a firearm when all the condi-
tions in sub. (1} are satisfied. This subsection does not prohibit a
private detective from having on, about or near his or her person
a firearm which the private detective obtained and is holding as
evidence in an investigation.

(4) A person who is a peace officer, as defined in s. 939.22
{22}, Stats., may carry on, about or near his or her person a firearm,
concealed or otherwise, when acting as a private detective or pri-
vate security person, if the peace officer obtains a firearms permit
from the department. The department may grant an cxccption
from this requirement to a peace officer who subinits to the depart-
ment a letter from a law enforcement agency, written not more
than one month before the date of receipt by the depariment, stat-
ing that the law enforcement agency will accept liability for the
peace officer’s use of & firearm while on duty for the private detec-
tive agency.

History: Cr. Register. October, 1958.No. 394, cff. 11—1-88; am. (1) {intro.}, (a)

o (o), cr. (1) {am). {dy 1o (), (3) and (4}, . and recr. {2}, Register, December. 1954,
No. 468, eff, 1-1-95, am. (1] Uimirg b, e [| ) F=), Regsiern, Tammey, 1997, No. 493,

503, eff. 12-1-97: am. {4}, Register, January. 2{i1, No. 341, eff. 2-1-01.

RL 34.011 Conditions relating to transporting a
loaded firearm in a vehicle. No owner or employee of an
agency may transport a loaded firearm in a vehicle, unless all of
the following apply:

(1) The firearm is in plain view. Inthis section ""in plain view""
means it is visible from ordinary observation to a person outside
the vehicle.

Note: A firearm located in a glove eempartmant, i abriefcase, nnder a seat of a
vehicle, or covered by lbw clothing of an oecupant, issaf *in plain view.”

(2) Ifthe firearm is a handgun, the owner or employee trans-
ports the firearm in a holster which is in plain view.

(3) If the firearm is other than a handgun, the owner or
employee transports the firearm in a device inside the vehicle
which locks the firearm in position and prevents an unauthorized
person from removing the firearm from the locking device and
which is in plain view.

(4) The owner or employee complies with the requirements in

s. RL 34.01.
Histery: Cr. Register, January, 1977,No. 493, eff. 2- 1-97; am. {intro.), Register,
November, $997, Ne., 503. eff. 12-1-97.

RL 34.015 Permitgranted by the department. (1) An
agency shall apply to the department for a permit to authorize any
of its owners or employees to carry a firearm when assigned to do
S0 by the agency.

(2) The department may grant a permit to an agency pursuant
to sub. (1) if the department has determined that all of the condi-
tions and requirements in ss. RL 34.01, 34.02, 34.03 and 34.05
have been satisfied by the agency and the owner or employee who
will be assigned by the agency to carry a firearm while on duty.

(3) A permit shall only be valid while the owner or employee
performs private security services for the agency to which the per-
mit was granted. When an owner or employee transfers employ-
ment to another agency, the other agency shall obtain a new permit
before requiring or permitting the owner or employee to carmy a
firearm.

(4) The department may deny an application submitted to it
pursuant to sub. {1} or may suspend. limit or revoke a permit
which it has granted, if the department determines that the condi-
tions and requirements described in sub. (2) have not been satis-
fied or do not continue to be satisfied. The department shall grant
a hearing pursuant to ch. RL 1 or 2.

(6) The agency shall pay the reasonable costs incurred by the
department in obtaining information relating to the eligibility and
qualifications of each owner or employee to whom the permit
applies, including the reasonable costs of criminal history record
searches.

Histery: Cr. Register, December, 1994, No. 468, eff. 1-1-95; r. (%}, Register,
January, 2081, Mo 541, € fT, 2-3-01,

RL 34.02 Certificates of praoficiency to carry a fire-
arm. [1) Before am agency may receive o permit from the depart-
ment pursuant t0 5. RL 34.015, the owner or employee who will

Register, January, 2001, No. 541
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be assigned to carry a firearm while on duty shall obtain a certifi-
cate of proficiency in the care, handling and use of a firearm.

Note: A copy of Form #467, Firearms Certification of Proficiency, may he
obtained fom the Department ol Frgelatien and Licensing, Bureau of Direct Licens-
ing arsd Real Estare, 1400 Eam Washington Avenue. Room 281, PO. Box 8935, Madi-
son, Wisconsin $3708.

{2) Cenification "0 be received firom a PESOT who is

- gl e = R e ] Lo . r e .
ander EURY 3409 T he Fernfieaic’ o r“bg‘mlrl';;}'.1l1nf';‘n"d“l
include at least:

(@) A full and complete description of each type of firearm, the
care, handling and use of which the owner or employee is profi-
cient.

(b) Statementsto the effectthat the owner or employee has suc-
cessfully completed the training required in s. RL 34.03. These
staternents shall include the date, time of day, the number of hours
and the location where the owner or employee completed the
training.

Note: A copy of the firearms training guide efititked “Di=maretrate Care and Use
of Firearms” as approved by the Wisconsn Law Enforcement Standards Board is
available for inspectionat the Bureau of Direct Licensing and Real Estate, 146G East
Washington Avenue, Ream 281, Madison, W,

(3) A certificate of proficiency shall he valid for one year. An
owner or cmployec shall obtain a new certificate of proficiency by
satisfying the requirements in subs. {1} and {2}. except that the
training course shall consist of a 6—hour refresher course which
more briefly covers the required course contents described in s.
RL 34.03. A person approved as a firearms proficiency certifier
under s. RL 34.04 may satisfy the 6-hour training requirement by
conducting tbe 6—hour refresher course or the 36-hour course
under s. RL 34.03 {1).

(4) An owner or employee who has not obtained a certificate
of proficiency under this sectionat any time during the 5 years pre-
ceding the issuance of a permit by the department pursuant to s.
RL 34.015 shall obtain a new certificate hy successfully complet-
ing the full 36-hour course, as required ins. RL 34.03.

History: Cr. Register. October, 1983,No. 304,ef. 11-1-88; r. and rect. Register,
December, 1994, Ni. 468. eff. 1-1-95; am(3). Register. November, 1997, Na. 503,
eff. 12-1-97.

RL 34.03 Training requirementsfor carrying a fire-
arm. {1) GENERAL REQUIREMENT. Except as provided in sub. (2),
completion of a training program of not less than 36 hours consist-
ing of the following is required as a prerequisite for obtaining an
initial certificate of proficiency to cany a firearm under s. RL
34.02. The training program shall consist of:

(a) Instruction in the dangers relating to the use of the firearm,
safety rules, care and cleaning of the firearm.

{b) Training inthe care, handling and use of the firearm, pro-
vided in accordance with the current firearms training guide
which the Wisconsin law enforcement standards board has
approved for training Wisconsin law enforcement officers. When
the Wisconsin law enforcement standards board has approved a
new edition of the training guide to replace an older edition, train-
ing which is received after the date of which a new edition
approved may be based on the older edition for a period not to
exceed 12 months after approval of the new edition by the board.

Note: A copy of the firearms training guide entitled “Demonstrate Care and Use
of Firearms™ as approved by the Wisconsin Law Enforcement Standards Board is

available for mspection at the Bureau: of Direct Licensing and Real Estate, 1400 East
‘Washington Avenue, Room 281, Madison, Wi.

(c) Instruction in the legal use of firearms under the provisions
of the Wisconsin criminal code and relevant court decisions.

(d) A presentation stressing the ethical and moral consider-
ations which shoulid be taken into account by any person who uses
a firearm.

{e) A review of the law regarding_lawful detentions.

(£) A review of the law on criminal and civil liability for inten-
tional and negligent acts.

(2) Emunwvanest Thalini=a, A person who had received at least
30 hours oftraining. as described in sub. {1}, except that the train-

Register, January, 2001, No. 541

ing did not include the provisions of Wisconsin law, as in sub. (1)
(b) and {<). shall complete the &-hour refresher course under s. RL
34.02 (3) to satisfy sub. {1}, provided the person was authorized
b BROHNEE Jicanging jurisdiction or grvermmental agency to Carry
a“firearm while on™duty as a peace ofticer, a person who stands
watch for security purposes or as a private detective at any time
during the 5 years preceding application for a permit under 5. RL
4015,

Wiy Cp Rewister, Cetaer, 1988, M 304, ell. 10
December. 1954, Wb, 468, eff. 1oin5, "

1-EH; ¢ asad vecr. Ragisker,

RL 34.04 Approval as afirearms proficiency certi-
fier. (1) Before certifying the proficiency of an owner or
cmployce to cany a firearm pursuant to s. RL. 34.02, an individual
shall obtain the approval of the department by submitting an
application to the department on a form prepared by the depart-
ment.

(1m) A peace officer is not reguired to file with the depart-
ment fingerprints under sub. {53, provided that the peace officer
submits with the application for approval a letter from his or her
employing law euforcemcnt agency, written not mote than one
month before the date of the application and stating that the person
is currently employed as a peace efficer by the law enforcement
agency.

(2) An applicant for approval as a firearms proficiency certi-
fier shall at the time of application meet all of the following quali-
fications:

(@ The individual shall have received training as a police or
security firearms instructor and shall provide evidence of one of
the following:

§. Current approval as a firearms instructor by the Wisconsin
law enforcement standards board.

2. Current certification as a law enforcement firearms instruc-
tor by the national rifle association.

3. Atany time on or after January I, 1995, was approved as
a firearms instructor by the training and standards board in the
Wisconsin law enforcement standards board or certified as a law
enforcement firearms instructor, or a substantially equivalent des-
ignation, by the national rifle association and has completed a
6~hour firearms instructor refresher course within 12 months
bcforc application for approval by the department. The refresher
course shall be presented by a regional training school approved
by the Wisconsin law enforcement standards board or by a staff
instructor in the law enforcement activitiesdivision of the national
rifle association.

{b) Notwithstanding ss. 111.321,111.322 and 111.335, Stats.,
the individual shall not have been convicted of a felony and is not
prohibited from possessing a firearm under any state or federal
law.

(¢) The individual has, subject toss. 111.321, 111.322 and
111.335, Stats., not been charged with a crime or convicted of a
misdemeanor.

(4) The department may deny an application submitted to it
pursuant to sub. {1} or may suspend, limit or revoke a permit
which it has granted, if the dcpartment determines that the condi-
tions and requirements described in sub. (2) have not been satis-
fied or do not continue to he satisfied. The department shall grant
a hearing pursuant to ch. Ri. 1or 2.

(5) Except as provided in sub. (1n3), an applicant shall submit
to the department 2 complete and satisfactory sets of fingerprints
to carry a firearm and the department may obtain a criminal his-
tory record search from the Wisconsin department ofjusticc and
the federal bureau of investigation relating to the applicant before
initially granting a permit for that individual

(6) The applicant shall pay the reasonable costs incurred by
the department in obtaining information relating to the eligibility
and qualifications of the application, including the reasonable
costs of criminal history record searches.
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Note: The Application For Approval Of Fireanns Proficiency Certifier, Form
#1912, may be obtained from 1t Department of Regulation and Licensing. Bureau
of Direct Licensing and Real Eowme, 14WEast Washington Avenue, Room 281, P.OL
Box 8935, kladisim, Wiscansin 51708.

(7) The approval of a fircarms proficiency certifier shall
expire on December 31 of each even—numbered year, unless the
firearms proficiency certifier submits to the department an
application for renewal and is reapproved by the department.

History: Cr. Register. October, 1988, Yo. 394, eff. 11—1-88; r. and recr. Register,
December, 139, Mo, 888 ¢ 1-1-%5 ¢ (X}and or id), [Shand 16) Fepaler, Mowom-
ber. 1997. No. 303, ell. §2-1-97; cr. (m), {2) (a) 1., 2., 3.. (7), mm. () (intro.), (b),
&1 and (6), renum. {2} (a) i be (2) (@) {intro.), Register, January, 2001, Ma, 541,
¢ff. 2-1-01.

RL 34.05 Agency firearms policy and laws. (1) Each
agency shall file with the department a copy of its firearms policy
bcforc any of its owners or employees may receive a pertnit from
the department purspant t0 5. RL 34.015 and thereafter within 30
days after any substantial changes to it.

(2) Each agency shall maintain a current copy of ss. 939.48
and 939.49, Stats., relating to the use of force, and shall make
these accessible to its owners and employees.

Hiaaryl  Cr Register, October, 1988, Mo 394, ¢l 1i-1-88; am. Heghow,
December, 1994, No. 468, eft. 1195,

RL 3406 Reporing the discharge of a firearm. 1§ any
aamer of emiplovee of an agency 15 responsible for the accidenal
or intentional discharge of any fircann other than in larget prac-

iop, cormpetition, o lkeensed hunting, o is responsible for the
sccidental or intemtional nse of deadly force by any means, the
oemier of msployes shall immediately afier the mekdent notify the

local law enforcement agency where the incident took place and
inform his or her supervisor of the incident. The supervisor or
another person assigned by the agency shall investigate the inci-
dent as scon as possible, and shall make a signed, written report
of the incident, identifyingall persons involved in the incident, the
investigator, and e agency, and fully describing the circum-
stances of the incident. As soon as possible afier the investigation
is completed, a copy of the report shall be tiled with the depart-
ment and with the local law enforcement agency.

History: Cr. Register. October, 1988, No. 394, eff. 11- I-E&; am. Register,

Dxecember, 1993. No. 468, eff. 1-1-95; arn. Register, August, 1995, No. 476, eff.
9-1-95.

RL 34.07 Other dangerous weapons. An owner or
employee of an agency may only be armed with a dangerous
weapon other than a firearm, which he or she, based on raining,
is proficient in handling. The person shali understand the legal
limits of force with the weapon, the dangers and misuse of the
WeaPOT: gng e safety MIes relating to the weapon. The agency
shall, upon reguest of the department, provide documentation of

the training or exPerience which prepared the person to be profi-
cient in the use of the weapon.

History; Cr. Register, October, 1988, NO. 394, eff. 11-1-88; am. Register,
December, 1994, No. 468, eff. 1-1-95.

RL 34.08 Replica of a fimarm. MNo owner or eogloves
of an apency may, al amy time while he or she is on duty, camy on,
aboul ar near the person an object which loeks like a fircarm. bat
i ok,

Hisoary: Cr. Regorer, Decemder, 155, Mo, 6K efT, | =1
Mosernber, 1997, Mo 30O, off. 12-1-87.

55 am., Hegide,

Register, January, 200%. No. 541
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Chapter RL 35

GROUNDS FOR DISCIPLINE AGAINST A PRIVATE DETECTIVE, A PRIVATE SECURITY
PERSON OR A PRIVATE DETECTIVE AGENCY

RL 351101 Authority.
RL 35.01 Unprofessional conduct.
RL 3j.02 Discipline against agency for private detective violations.

Effect of suspensions, revecation or nonrenewat of agency license on
agency ermglirpsy

RL 35.03

RL 35.001 Authority. The rules in this chapter are adopted
pursuant to ss. 227.11 (2) and 443.26 (2), (4m), (5m), (6) and {8},
Stats.

History: Cr. Register, November, 19497, No. 503, eff. 12-1-97.

RL 35.01 Unprofessional conduct. The department
may deny an application for renewal, limit. suspend or revoke a
credential, or reprimand a credential holder upon proof that the
credential holder or any owner of an agency has engaged in con-
duct reflecting adversely on professional qualification. Conduct
reflecting adversely on professional qualification includes, hut is
not limited to, any of the following:

(1) Performing private detective or private security related
services while the ability of the credential holder to competently
perform duties is impaired by mental or emotional disorder or
alcohol or other drug abuse. A certified copy of an adjudication
of mental incompetency shall constitute prima facie evidence of
impairment by mental or emotional disorder under this subsec-
tion.

(2) Violating, or aiding or abetting the violation of, any law the
circumstances of which substantially relate to the practice ofa pri-
vate detective or private security person. A credential holder who
has been convicted of a felony, misdemeanor or ordinance viola-
tion, as defined in s. 440.26 (4m), Stats., shall send to the depart-
ment within 48 hours after the judgment of conviction or the judg-
ment finding that the person committed the violation, a copy of the
complaint or other information which describes the nature of the
crime or conviction and the judgment of conviction in order that
the department may determine whether disciplinary action must
or should be taken against credential holder.

(3) Operating under a name that is different than a name that
the credential helder has provided to the department on an
application for a credential or in other written form pursuant to s.
RL31.06.

(4) Wearing, using or displaying a badge, shield or star in the
course of acting as a private detective.

(4m) Failing to have on his or her person a private security
permit while on duty as a private security person and, if carrying
a firearm on, about or near his or her person while on duty, failing
to have on his or her person the firearms permit issued by the
department.

(5) Pretending to he a law enforcement agency or peace offi-
cer including hut not limited to:

(a) Operating a motor vehicle with flashing red or blue lights
contrary to s. 347.25, Stats.

(b) Using the term ""police department' in connection with
advertising, badge, emblem, stationery, or vehicle.

(cj Intentionally wearing uniforms to closely resemble in style.
color, accessories or insignia the uniforms of a police agency in
whose jurisdiction the licensee conducts business.

(6) Using false, misleading or deceptive advertising.

(7) Advising any person to engage in an illegal act or course
of conduct.

(8) Violating state or federal law rules or regulations related
to the care, handling or use of firearms or other dangerous weap-
ons.

(9) Violating any rule in chs. RL 3{to 35

(10) Employing any person who engages in any act or course
of conduct for which the department may discipline a credential
holder, if the employer knows or should know that the person is
engaging or has engaged in the act or course of conduct.

(11) Failing to maintain a bond or liability policy for the
period of licensure as required by s. 440.26, Stats.

(12) Neglecting, failing or refusing to render professional ser-
vices to any person solely because of that person’s age, race, color,
disability, sex, sexual orientation, religion, creed, national origin,
marital status, lawful seurce of income, or ancestry.

{12m) Violating the requirements for written contracts in s.
RL 33.06.

(13) Assigning any person to perform private detective or
security personnel duties who has not been issued a license or per-
mit prior to performing the services or who has not properly noti-
fied the department of an employment transfer pursuant to s. RL
32.05.

(14) Failing to provide clients with an accurate written
account of services within a reasonable period of time after having
been requested to do so by the client.

(15) Issuing checks on business or trust accounts which con-
tain insufficient funds.

(16) Employing a person under the age of 18yearsto actasa
private detective or private security person.

(17) Providing false information in the application for a cre-
dential.

(18) Providing false information to the department or its
agent.

(19) Practicing without a current credential.

(20) Obtaining or attempting to obtain anything of value from
a client without the client's consent.

(21) Obtaining or attempting to obtain any compensation
from a client by fraud, misrepresentation, deceit or duress.

(22) Having disciplinary action through final board or agency
action taken against one's credential in another jurisdiction.

(23) After arequest by the department, failing to coopcratc i
a timely manner with the department's investigation of a com-
plaint filed against the credential holder. There is a rebuttable pre-
sumption that a credential holder who takes longer than 30 days
to respond to a request of the department has not acted in a timely
manner.

(24) Providing private detective services to a client in any sit-
uation where the exercise of the private detective's independent
professional judgment on behalf of a client will be or is tikety to
be adversely affected.

(25) Providing services to 2 client?when the provision of ser-
vices to one client directly and adversely affects the interests of the
other client without the knowledge and written consent of the cli-

ents.

History: Cr. Register. October, 1988, No. 394. eff. 11—1-88; m= {2} and (12), cr.
(12m), Register. December, 1994, No. 468, eff. 1-1-95; am. (intro.}, {1), (2), (3}
(L0). (L3 CE TR (09, £23 ) amad {2 5], v mrad o {1 3m) and er. (245 and (25 ). Rapsier,
November, 1997, No. 503, eff, 12-1-97; an. (1). cr.éd.m), Register, fanuary, 2081,
Nu. 543, etf. 7-1-91; currectiun in £12m) made under 5. 13.93¢2m} (b} 7., Stats.

RL 35802 Discipline against agency for private

detective violatlons. The departinent may take disciplinary
action against a hcersed pebvare detective agency for violations of

Register, January, 2001. No. 541
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chs. RL 30 to 35 committed by licensed private detectives or secu-
rity persons employed by the agency.
History: {r. Register, October. 1988, No. 394, eff. 11-1 -88.

RL 35.03 Effect of ¢ ns, MEvocation or .
renewal of agency hcense > bn Bt agenm_,r employes. (1) ¢,

pension, revocation or nenrenewal of an agency license shall ter-
minate private detective or private security personnel activity by
all employes of the agency.

Register, January, 200%, No. 541

(2) A credential holder employed by an agency whose agency
license is suspended, revoked or not renewed by the department
may transfer employment to another agency, provided that the pri-
vate detective or private security person was not a party to the-act
or course of conduct which caused the suspension, revocation or
nonrenewal Of the agency license of the former employer.

. Rogater, ref?“i T §98§ By, 394, efl. |1-1-83, en. {2}, Regiaet,

Thists
Smoer, 1347, N0 503

Novemper, | -i"'l
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Chapter Jus 14

SALE AND DISTRIBUTION OF OC PRODUCTS TO PRIVATE CITIZENS

b ppE ol of olensesin al €apriasem

nElm #HACIHTEE rangs

bk Lo

Jus 14.01 Statutory authority. This chapter is estab-
lished and adopted in compliance with s. 941.26(4) (i) 2. and (3}
2., Stats.

EEistory: Cr. Register, September, 1994, No_ 4635, off 101 94,

Jus 14.02 Objectives. The objectives of ch. Jus 14 are to
establish content, performance, labeling, packaging and safety
rcquiicments of GC products sold in Wisconsin for use hy private
individuals for solely defensive purposes.

Hiseory: Cr. Register, September, 1994, No. 465. eff. 16-1 94,

Jus 14.03 Definitions. In this chapter:

(1) “Aerosol canister' means a cylinder shaped container in
which a gasunder pressure or low boiling liquid is used to expel
the contents containing the active ingredients,

(2) "*Burst™ means a firing of the OC product which lasts at
least one— second in duration.

(3) ""Camouflage OC product” means a device or container for
the expulsion of oleoresin of capsicum which is designed to
appear as something other than an aerosol canister.

(4) “Effective range' means that distance from which the OC
product can ke used effectively for defensive purposes.

(5) “Inert ingredients™ means all ingredients of the aerosol
canisier, other than oleoresin of capsicum.

(6) “OC product™ means an acrosol canister which contains
oleoresin of capsicum and inert ingredients.

(7) “Oleoresin of capsicum™ means the oleoresin extracted
from fruits of plants of the genus Capsicum. The oleoresin ¢on-
tains the active ingredient capsaicin and related compounds clas-
sified as capsaicinoids.

(8) ""Peace officer” means any person vested by law with a
duty to maintain public order or to make arrests for a crime,
whether that duty extends to all crimes or is limited to specific

crimes.
Htistory: Cr Register, September, 1994, Mo, 465, ff, 11k [ -94,

Jus 14.04 Exceptions. Sections Jus 14.05to0 14.09, do
not apply to sales for use by peace officers. armed forces. or
narional guard persoanc,

History! Or. Regisier, Sasptoinbey, 14, e 363, all, 10-1-44

Jus 14.05 Maximum allowable amount of oleoresin
of capsicum. An OC product that contains more than 10% of
oleorcsin of capsicum may not bz sold in Wisconsin

History: Cr. Hegisier, Seplember, 1994, No 463, of . 10T 94

Jus 14.06 Minimum and maximum effective range.
An OC product sold in Wisconsin may not have an effective range
greater than 20 fect and shall have an cffectivc range of at least &
feet.

History: ©r Register, September, 1994, No. 465, efll 10-1-44,

Jus 14.07 Weight of ingredients. sn GC product sold
in Wisconsin shall have a total weight of oleoresin of capsicum

I
lis

40 Prroibadi itloe o0 e@imeetiMigs O o
10 nabciy devicy

.10 Mlinision labieling ey mons

i shvile ol pckagng

3 el (o
1

T lal

bas

Minctiurs
MnEury wnt

s 10c kaided 1n ihe g

ks i AN iELCT R PEd e Rl

and inert ingredients of not less than 15 grams nor mere than 60
Brams.
History: (1. Register, Seplember, 1994, No.465. eff 10 ¥ 94

Jus 14.08 Prohibitionon camouflage OC products.
No camouflage OC product may he sold in Wisconsin.
History: Cr. Register, September, 1994, No. 463, off. 1) -1-94.

Jus 14.09 Safety device. An OC product sold in Wiscon-
sin shall have a safety feature designed to prevent unintentional
discharge.

History: Cr. Register, Seprember, %%, No. 465_eff. 10-1-94.

Jus 14.10  Minimum labeling requirements. Any OC
product sold in Wisconsin shall have affixed to the canister label-
ing with the foliowing information:

(1) The percentage of the solution which is olcorcsin of capsi-
CLamT.

(2) The total combined weight of the olecresin of capsicum
and mert ingredients.

(3) The effective range of the OC product.

(4) The name of the manufacturer.

(5) The date on which the useful life of the OC product
CXpIres.

(6) A warning that the OC product may be ased for defensive
purposes only.

(7) A warning that the OC product may not he used or pos-
sessed by a person under the age of 18.

(8) A warning that the OC product causes temporary harm and
a general description of the harm.

(9) First aid information regarding the treatment of persons

exposed to oleoresin of capsicum.
Histery: Cr. Register, September, 1994, No. 465. &iT. 1401 14

Jus 14.11 Style of packaging. Any OC product sold in
Wisconsin shall be in a sgaled, tamper proof package.
History: Cr. Register. September. {994, No.465, eff. |91 54

Jus 4.2 Minimum information to be included in
the packaging. Any OC product seld in Wisconsin shall have
all of the following information placed on the packaging so that
itis visible to the potential purchaszt:

{1} The name of the manufacturer.

(2) A general description of the OC product.

(3) A warning that the OC product may be used for defensive
purposes only.

[4) A warning that the OC product may not bc used or pas-
=zswzd by a person under the age of 18.

(5) A clear highlighted message cautioning the purchaser to
read and follow the enclosed safety instructions.

History: Cr. Register, September. 1994, No. 465, ¢ff, 10-§ 94,

Jus 14.13 Minimum written safety instruction
requirements. Any OC product sold in Wisconsin shall haw

Register, September. 20411, Ne, 349
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included with the product separate written safety instructions
which shall contain the following infoermation:

(1) The proper procedure for using thiz OC product.

(2) A complete listing of ali the ingredients.

(3) An approximation of the talal ameunt of bursts of which
the Of product is capable.

(4) A description of the physical effects caused by the OC
product.

(5) The proper procedure for storing the OC product.

Beymier, Sepbember 0000, Mo 349

(6) First aid and decontamination procediires for persons
exposed to olecresin of capsicum

() A phone number which can be contacted for further infor-
mation about the OC product.

(8) & waming that the OC product shall be used for defensive
purpeses only.

(9) M warning that the OC product inay not he used or pos-
sessed by a person under the age of 18.

eirs: Cr. Register, Seprember, 1994, No. 4635, eff 10-1-84,
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to provide a basis for the report without relying too heavily on
memory.

Whenever it is relevant, note the weather or other conditions
which could aid or hinder observation such as available light,
distance of the observer from the transaction, etc.

When reviewing records and documents, thorough notes should
be taken because they may often reveal potential leads and
contacts.  If specific notes aren't taken, it becomes time
consuming to backtrack records and documents in search of
information that is needed.

2. Be accurate

Take the time to get the correct spelling of the name and the
correct numbers in an address or phone number. A little extra
time taken to be accurate when notes are made will save a great
deal of time that could be wasted later trying to correct an error.

It is always preferable to make observations in neutral,
descriptive terms rather than in opinions. For example, it is better
to report:  Her clothes were wrinkled and dirty. He was
unshaved. Her hair was uncombed -- than to simply write: He or
she looked like a bum or whatever.

B. REPORT WRITING

Before beginning the report, it is important to consider the nature
of the case, because this determines the content of the report.
There are many kinds of reports. Plan and write the report to
fulfill its purpose. Some reports will be very brief descriptions of
one day's activities and observations. ~ Some will require
evaluation of a situation or procedure. While writing, keep in
mind the reason you are collecting the information.

The first step in writing the report is to organize your notes.
Detailed notes of all findings, contacts, and materials should be
maintained to be included in the written report. Organize your
notes ina logical order according to time, place, person and issue.

Be Complete. Include all necessary information including the
sources of information. Make your report as specific as possible.
Consider whether the report answers all questions the reader may
raise. However, avoid being too wordy. Do not try to impress
the reader except with the thoroughness of your work. Do not
express opinions on the information unless your opinion has been
requested.

Be Clear. Consider whether the reader will understand the ideas
expressed by the words you use. Does each sentence express a
complete thought? Does each paragraph contain one main idea?

Be Accurate. Be sure that information is correctly transferred
from notes to report. Check to see that the report is free from
errors in grammar.

Reports should only be provided to the attorney who has retained
you or to the client if no attorney is involved.

C. STATEMENT TAKING

A statement is a written or oral assertion of certain facts pertinent
to an investigation. The primary elements of a good statement are
that it is voluntarily given, accurate, and properly validated. At a
minimum, you should obtain the name, address, and date of birth
of the statement giver, as well as their signature and a witness's
signature. (It is advisable that you inform the statement giver that
she/he is under no obligation to provide a statement and that any
statement given could be used in legal proceedings.) The
interview or statement session should he held in a private place
free from interruption, where the person can present information
freely. Witnesses should he interviewed separately, So that the
testimony of one does not influence another. The investigator
should refrain from influencing the content of the statement and
should at all times appear to be simply seeking relevant facts. If
the person is reluctant to provide information, it is appropriate to
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appeal to their sense of fairness and honesty in order to get them
to continue the interview. I a person is genuinely uncertain of
something, they should be allowed to simply state this. |f at any
point the person wishes to end the interview, the investigator
should comply. To ensure the accuracy of the statement, the
statement giver should review the statement. All statements
should be signed, and supporting documents along with third
party references in the statement will increase the validity and
credibility of the statement. If the statement is swom before a
notary public, it is called an affidavit. Statements from juveniles
require the prior permission of the representing attorney. Once a
Statement has been taken and included in a formal report, it can
only be released to your client and his/ker attorney, unless legal
action allows or requires further release. In general, the specifics
of any investigation should be considered confidential and shared
only with your client and her/his attorney.

D. EVIDENCE

This section describes some elementary rules of evidence with
which a private detective should he familiar. There are basically
three types of evidence: testimonial, real and documentary.
Testimonial evidence is evidence which comes frum the
statements of witnesses or potential witnesses. Real evidence is
physical evidence - tangible ebjects that are somehow related to
an issue being tried in court. Documentary evidence is similar to
real evidence, but it consists of a written materials or
representations {e.g., will, deed, contract, picture, etc.} rather than
a tangible object, All evidence is either direct or circumstantial.

1. Direct and Circumstantial Evidence

At trial, each item of evidence is offered for the purpose of
proving a point. Direct evidence is evidence which itself proves
the point if the evidence is believed. Circumstantial evidence is
evidence which ferels to prove the point if it is believed.
Circumstantial evidence is information from which a person must
reason that a point is proved. For example, if a witness testifies
that he saw "A" stab "B" with a knife, this testimony is direct
evidence that a stabbing took place and that "A" did it. On the
other hand, if it is known that a stabbing took place and a witness
testifies that he saw "A" run from the scene, this is circumstantial
evidence that "A" did the stabbing. It is necessary to reason and
conclude that if "A" ran from the scene, he is the guilty person.

2. Real or Documentary Evidence

Objects which act as real or documentary evidence may he direct
or circumstantial evidence. For example, in a trial involving a
dispute over a contract, the contract would itself be direct
evidence of the terms of the agreement. If a stolen item is found
in the possession of an employee, this is circumstantial evidence
that this employee stole the item.

Real evidence presents particular problems for the private
detective. Before real evidence will be admitted at trial, It must
he shown to be authentic. This means testimony must be
presented to show that this item is the actual item that is involved
in the issues at trial. Furthermore, it must he shown that the item
has not been changed or tampered with. This is significant for the
private detective. Whenever you collect real evidence, you must
he concerned with keeping it intact. If evidence is removed from
the scene of a crime, you should first photograph the scene and
then sketch the area with the evidence located in the sketch.
When the evidence is presented in court, you will be called upon
to testify as to how you handled the evidence. The record of how
the evidence was handled or transferred is known as the chain of
evidence, and is essential in determining the admissibility of
evidence in a court. You should be able to positively identify the
item. You should he able to testify that you handled the item so
as not to damage or to change it in any way. It is recommended
that the least possible number of people come in contact with the
item, and that the item be kept in a secure place. Each person
who comes in contact with the item will have to testify. If it
cannot be shown that the item presented in court is the original
item unchanged, it may be ruled not admissible as evidence.
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3. Hearsay

As the jury system developed, there also developed rules of
evidence designed to prevent unreliable evidence from reaching
the jury. The most significant for the private detective, and
probably the best known is the rule against admission of hearsay
evidence. Generally speaking, hearsay evidence is a repetition of
what the witness has heard from others or has read. It does not
represent the actual knowledge ofthe witness.

There are several reasons for the rule against hearsay evidence.
First, it is known that when information passes from one person
to another, it frequently becomes changed. This makes it less
reliable because it is likely to be inaccurate. Hearsay evidence is
also objected to because statements made out of court are not
statements made under oath. The speaker was not swom to tell
the truth when he or she made the statement. Furthermore, there
is no opportunity to cross-examine the actual speaker to test his or
her powers of observation and his or her memory. This is
probably the strongest objection to hearsay evidence. Also, the
jury is not able to observe the appearance of the actual speaker.
The witness' appearance is often an important consideration in
judging the believability of the witness.

There are some exceptions to the rule against hearsay evidence.
Certain kinds of hearsay are admissible. For instance, a statement
made out of court by one of the parties in a court action is
admissible. A party to the court action can hardly object that he
had no opportunity to cross-examine himself or that he is
unworthy of belief except when he speaks under oath. Other
exceptions to the rule against hearsay evidence include
declarations made by a person who is dying, confessions, public
records and business entries made in the regular course of
business. These areall felt to be reliable for various reasons.

The significance of the rule against hearsay evidence is this.
Whenever you are directed to gather evidence, you should keep in
mind what information will be admissible and how it can be made
admissible if it becomes necessary. For example, if you interview
someone and gain some relevant information, you must be aware
ofthe limits of that information. You may act on the information.
You may report it to your employer. You may follow up on it
and thereby leam further information. However, you may not, as
a general rule, testify to it in court unless it falls within one of the
exceptions (e.g., statement by one of the partiesj. This would be
hearsay. The information may be testified to in court only by the
person who originally observed or heard it. For this reason, when
you report to your employer, you should report your sources of
information as well as your information, and you must report your
sources thoroughly so they can be located if that becomes
necessary.

E. PREPARING FOR GIVING TESTIMONY

Whenever you are called upon to give testimony, there are certain
rules of evidence which you should keep in mind. A witness is
permitted to testify only to facts of which he or she has personal
knowledge. This means that the witness may only testify to facts
he or she has actually observed or perceived himself or herself.
He or she may not testify to facts which others have told him or
her unless the other person is a party to the court action. This
would be hearsay. Testimony may also be given outside of a trial
in the form of a deposition. The private investigator need not
know the guilt or innocence ofthe accused. The most important
elements for the private investigator to know are the facts
regarding his/her testimony.

A witness is not permitted to give his or her opinion unless he or
she is qualified as an expert in the matters on which he or she is
testifying. He or she is not permitted to state his or her
conciusions from the facts he or she presents. Conclusions are to
be made fry the jury or the judge if there is no jury.

Preparation is the best way to ensure giving good testimony. This
can be done by reviewing your notes before you testify
However, if you review your notes before you testify, it is a good
idea to bring them with you. You may be asked if you are
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testifying completely from your own recollection or if you have
refreshed your recollection with your notes. If you have used
your notes to recall the facts, then the attorney for the opponent
may request to see them. The attorney is entitled to do so. Give
simple and direct answers, unless asked to provide further detail.

It is essential that you tell the truth when you testify and answer
directly the question that is being asked. Willfully giving false
statements under oath is perjury which could result in legal action
against you and will also damage your future credibility as a
detective and a witness. When testifying under cross
examination, be concise and brief in your responses. Finally,
when giving testimony at a court proceeding, dress in a
professional manner. The jurors will judge you by what you say
and by your appearance. Therefore, it is important that you give
credible testimony, be prepared and be presentable.

F. MAINTAINING FILES

Maintaining case files is an important part of the investigative
process. It is advisable that a separate file be maintained for each
investigation.  If this is done, all information relevant to an
investigation will be readily available, even if more than one
person is working on the investigation. Files should be retained
well after the investigation has been completed, since a trial or
other developments may require information in the file even years
after completion of the investigation. Maintaining a single
comprehensive file on each Investigation also helps the
investigator to provide an accurate account of services, when this
is requested by the client.

CHAPTER 5
THE LAW - CRIMINAL LIABILITY

The law applies to the private detective just as it does to every
other person. In carrying out your investigative and other duties,
you will probably have more opportunities to break the law than
the average person. This is because you will often be seeking
evidence of wrongdoing - evidence which someone else is
attempting to conceal. The following is a description of crimes of
which you should be aware. Keep in mind the penalties that may
follow. (The laws referred to are printed in the back of this
manual.)

A. WIRETAPPING - EAVESDROPPING

Wisconsin law authorizes only a law enforcement officer or
government investigator to apply for a court order permitting the
interception of communications. It is a felony in Wisconsin for a
private individual to intercept and/or disclose wire or oral
communications. The penalty for a conviction is a fine of up to
$10,000 or imprisonment of up to five years or both.
Additionally, a person who violates this law may be subject to a
civil action by the person whose wire or oral communication was
improperly intercepted, disclosed or used. Under this law, a
private individual may not tap a telephone line. Addltlonally,
installing a "bug" (a listening device) in someone's place of
employment or home is not permitted. A person may not hire or
otherwise persuade another person to intercept such
communications. Furthermore, if in some way an individual
comes into possession of information obtained illegally by a wire
tap or a bug, that person is forbidden by law to pass it on or use it
in any fashion

A person may only record a wire or oral communication when a
party to the conversation has given prior consent before the
recording. When one party has given consent, no criminal
charges will result. This is the only circumstance under which a
communication can be recorded. The concept of a “reasonable
expectation of privacy” used within the law applies to any
communication whether or not that conversation takes place in an
area which is "open to the public". A speaker has a reasonable
expectation of privacy that the contents of any spoken
communication will be confidential and will be exclusively heard
by only the intended party to the communication. The use of any
electronic, mechanical or other device to listen or to record any
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spoken communication, unless a party to the conversation has
given his consent to the use of such a device, is forbidden by law.
Evidence obtained when one party to a communication has
authorized the interception is not admissible in court. The
Wisconsin Supreme Court has ruled that only communications
lawfully intercepted under court order may be introduced in court.
(See generally sec. 968.27 - 968.31, Stats.)

B. FALSELY ASSUMING TO ACT AS A FURLIC
OFFICER OR EMPLOYEE:; IMPERSONATIMG A
PEACE OFFICER

It is illegal to pose as a public officer or public employee or as a
peace officer. Acting as a public officer or public employee
includes seeking information from another by telephone or
otherwise, by falsely identifying oneself as a public officer or
public employee. For example, if you telephone someone,
identify yourself as a member of the district attorney's staff and
thereby obtain information, you are violating this law. If you are
found guilty of this, you may he fined not to exceed $10,000 or
impriioned not to exceed nine months, or both. (See sec. 946.69,
Stats.

Impersonating a peace officer does not require wearing a uniform.
Identifying oneself verbally or with a badge or shield with the
intent to mislead others is sufficient to result in a charge of
mpersonatmg a peace officer. 1f you are found guilty of this, you
may be fined not to exceed nine months, or both. (See sec.
946 70, Stats.)

C. CARRYING A CONCEALED WEAPON

The law authorizes only a Reace officer to carry a concealed and
dangerous weapon. No other person is authorized to do so. A
dangerous weapon is defined as any firearm, whether loaded or
unloaded, or any device designed as a weapon and capable of
producing death or great bodily harm or any other device or
instrumentality which, in the manner it is used, or intended to be
used, is calculated or Ilkely to produce death or great bodily harm.
The penalty for carrying a concealed and dangerous weapon is a
tine of not to exceed $10,000 or imprisonment not to exceed nine
months, or both. (Seesec. 941.23, Stats.)

When an individual is charged with carrying a concealed weapon,
that weapon may he seized. It will then be sent to the Crime
Laboratory, a division of the Department of Justice, for
examination.

D. CRIMINAL TRESPASS TO A DWELLING

It is unlawful to enter the dwelling of another person without
consent. The penalty for doing so is a fine of not to exceed
$10,000 or imprisonment not to exceed nine months, or both.
(See sec. 943.14, Stats.)

E. BATTERY

If you injure another while intending to injure that person or some
other person, you may he charged with battery unless you had the
right to use force under the circumstances. (See sec. 940.19 and
sec. 940.20, Stats.)

F. FALSE IMPRISONMENT

You may not deprive another of his or her freedom without
authority to do so. Detaining a shoplifter under the authority of
the shoplrftrng statute or making an arrest under the "citizen's
arrest” authority as described in the next chapter is lawful.
However, the detained person may be held only as long as it takes
to summon a peace officer or to transport the person to police
authorities. Holding a person longer than is necessary to do this
or with no intention of calling the police could result in a charge
of false imprisonment. If you are found guilty of this, ¥mu may be
fined not to exceed $10,000 or imprisoned not to exceed two
years, or both. (See sec. 940.30, Stats.)
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G. COMMISSION EMPLOYMENT

If, as a private detective, you are employed to detect employee
dishonesty and you will be paid a percentage of amounts
recovered through your work or a commission basis, any
settlement made with an employee or fiduciary agent who has
committed a dishonest act must be approved by a circuit judge of
the county where the dishonest act took place. If the settlement is
not submitted for approval, any such person or employer shall be
deemed guilty of a misdemeanor, and upon conviction, shall be
fined no less than $100 nor more than $500, or imprisoned in the
county jail not less than three months nor more than one year.
(See sec. 134.57, Stats.)

CHAPTER 6
THE LAW - CIVIL LIABILITY
A. USE OF UNREASONABLE FORCE

For the private detective the use of force provides the greatest
danger of civil liability - being sued in court after having caused
an injury. You may use force only under limited circumstances.
When you use force or attempt to use force without authority to
do so, you and your agency are liable for the consequences of
your action.

Wisconsin law allows wmu to use force against another in defense
of your property. You may also use force to protect the property

1. A member of your immediate family;

2. A person whose property you have the legal duty to
protect;

3. A merchant, if you are an employee or agent of the
merchant

Only that amount of force which you reasonably believe is
necessary to protect the property is permitted. According to the
law, it is never reasonable to intentionally use force intended or
I|kely to cause death or great bodily harm for the sole purpose of
protecting property.

Wisconsin law also permits an individual to use force against
another in self-defense. If you reasonably believe that another is
threatening your health or safety or freedom, you may use only
the amount of force necessary to stop or prevent harm to yourself.
You and your agency may not be liable for injuries ¥mu cause if
you used only a reasonable amount of force. If you overreact and
use excessive force, you and your agen%/ may be liable for the
injuries you caused.  For example, you are detaining a
shoplifter and the person attacks you, you may use force to
defend yourself and to subdue the person you are detaining. You
must not lose your temper and attempt to “get even".

You may not use force intended or likely to cause death or great
bodily harm, such as a gun, unless you reasonably believe it is
necessary to prevent death or great bodily harm to yourself.

You lose the right to use force against another in self-defense if
you provoked the person to act against you. In this case, you will
be liable for the injuries you caused.

You may use force to defend someone else if you reasonably
believe:

1. That under the circumstances this other person would be
permitted by law to use force in his or her own defense;
and

2. That it is necessary for you to act to protect this person
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B. AGENT - AGENCY RESPONSIBILITY

When an injury occurs - physical or otherwise - the agency will
be liable as well as the private detective who caused the injury.
The law requires the agency to share the liability in order to
assure that the injured person will be able to collect damages for
his or her injury. It is far more likely that the agency will have
the money to compensate an injured person than will the private
detective.  Requiring the agency to assume liability for its
employees is also justified on the grounds that the private
detective is performing the business of the agency. In fact, the
Wisconsin Supreme Court has ruled that an employee is entitled
to security against liability to another person arising from
performance of duties. This security comes from the agency
assuming responsibility for injury to other persons.

The fact that the agency is liable to persons who are injured by its
employees does not entirely let the private detective off the hook,
however. When the injury is caused by negligence on the part of
the detective, the agency is entitled to require the detective to pay
back to the agency the amount it paid to the injured person. The
agency does not always seek repayment from its employees, but it
is entitled to do so by law. An agency is also entitled to seek
repayment from its employees when the injury occurred while the
detective was violating specific instructions.

The agency is not liable for injury caused by its employee unless
the employee was performing agency business when the injury
occurred.

C. FALSE IMPRISONMENT

As a private detective, you and your agency may face a lawsuit
for actions that fall short of causing actual physical injury. If you
unlawfully interfere with the physical liberty of another, you and
your agency are liable for compensatory damages. This means
that the person who suffers a loss of his or her personal liberty,
even though it is only temporary, is entitled to be compensated
for that loss. The law provides that the individual who caused the
loss of liberty shall be the one to pay.

A loss of liberty may occur when you are questioning an
employee about dishonest acts and you refuse to permit the
employee to leave. It may occur when you detain a suspected
shoplifter without probable cause to believe he or she has
shoplifted. It will eccur anytime you deny a person his or her
liberty without authority to do so.

You are permitted by law to detain a suspected shoplifter when
you are employed by the store involved. The law provides that a
merchant or his or her adult employee may detain a person whom
he or she has probable cause to believe:

1. Has altered the price tag on an item or exchanged price tags on
items; or

2. Has intentionally concealed unpurchased merchandise which
continues from one floor to another or beyend the last station
for receiving payments in a merchant's store

Probable cause means the facts and circumstances permit a person
of reasonable caution to believe that the suspected person has
committed an act of shoplifting.

This detention must he done in a reasonable manner and only for
a reasonable length of time to deliver the person to a peace officer
or to his or her parent or guardian in the case of a minor. You
must promptly inform the detained person of the purpose of the
detention. 'You must permit him or her to make phone calls. You
may nal interrogaie or scarch him or her againat kis or ber will.
(MOTE: laws authosizing use of force fo pratect propery of in
self-defense and the shoplifting low fippear in the back of this
manual.)

You are also authorized by law to make a "citizen's arrest™. Every
citizen has the authority to arrest a person he or she has probable
cause to believe is guilty of a felony he or she kneaws has been
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committed. A citizen may arrest a person who is committing a
breach of the peace in his or her presence. Breach of the peace is
an act which involves, threatens or incites violence.

A citizen making an arrest must clearly indicate his or her
intention to the other person. He or she must indicate for what
offense the arrest is being made. As soon as possible, he or she
must tum over custody of the person to a peace officer. If these
requirements are not met, the citizen may be liable for false
imprisonment.  In reality, you will seldom, if ever, use this
“citizen's arrest” authority. It is customary and safer for all
persons involved to leave the arrest to the police.

D. NEGLIGENCE

Negligence is another frequent source of civil liability. An
individual is always liable for injuries or damage to property he or
she causes by being negligent. Such injuries or damage do not
necessarily stem from unlawful acts. They are the result of a lack
of proper caution.

Injury through negligence can occur when you are lawfully using
force against another. It can happen if you are not careful that
bystanders are not injured. It can occur when an individual
expects to use only minimum force against another, but through
lack of caution uses greater force. For example, if you are
serving as bodyguard for a popular entertainer appearing in your
city, part of your duties will be to keep people from rushing the
stage. Suppose that while you are attempting to block someone
from reaching the stage, you knock that person down causing
injury. You may be liable for that injury unless that amount of
force was necessary to protect your employer or yourself.

You and your agency will also be liable for property damage that
results from negligence in the performance of your duties.

E. LIBEL -SLANDER

One other area of possible liability remains to be discussed. This
is verbal attack. The law provides that when an individual makes
statements which question or attack the character or morality of
another, that individual is liable for personal and professional
injuries suffered by the other person. When that individual is a
private detective, both the detective and the agency will be liable.

Care must be taken when making verbal or written statements
about others. An intentionally false and malicious verbal
statement could constitute slander, and a similar written statement
could he considered libel. The statements must be made within
the hearing of other persons or be published to lead to liability. If
the statements are true, then there is no liability. Here is where
the private detective must he careful. Accusations and verbal
abuse (name calling, obscenities and the like) which are made in
public may result in a lawsuit. You may believe that confronting
a suspected wrongdoer loudly in public will cause him or her to
back down or to confess. You must be certain the accusation is
true.  Furthermore, you must remember that even if your
accusations are true, you are not eligible to make further abusive
statements unless those also can be proven.

This has been a brief description of the possible civil liability
facing the private detective and private detective agency. Civil
liability is a complex subject. In each case, the liability of the
persons myvalved 18 closely related to the facts and crrcumstances
surmoending the mjury. Bt is suggested thal when the pessibiliy
af evil liahihity eccurs the zgency or privale detective may find 1
advisable to consult with an attorney.

CHAPTER 7
INVESTIGATIVE SERVICES

In the sections which follow, some of the various services offered
by private detective agencies will be discussed. What authority
the detective has in various situations will be considered. Some
of the possible legal consequences of exceeding that authority
will also be considered.
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It is important for you to remember that the private detective
license issued by the State grants no special privileges or
authority to you other than the privilege to operate as a private
detective. The licensed private detective has the same authority
towards other persons as any other private citizen. He or she has
no greater authority to arrest, search, question or use force against
another person than any other citizen. A private detective is WOIT
a police officer. In short; a private detective must conform to all
criminal and civil laws of the state and statutes and rules of the
department.

A. STORE DETECTIVES

A good deal of private detective work involves retail
establishments. Shoplifting has become a serious problem. Many
stores contract with priwte detective agencies to provide
investigative and protective services.

Wisconsin has a law authorizing merchants and their adult
employees to detain suspected shoplifters. (See sec. 943.50,
Stats.) The law is not specific as to the procedure that should be
followed, however. A suspected shoplifter may be detained for a
reasonable length of time. The law Is purposely vague. What is
"reasonable™ will depend on the circumstances of each situation.
There are some recommendations that can be made.

First of ali, be certain of your facts. The law requires yeu to have
probable cause to believe that the suspected person has shoplifted.
To avoid liability for false imprisonment, it is a good Idea to
personally observe the act or assure yourself that a person who
reports to you has actually seen the act. Be sure that the
suspected person is thereafter kept in sight. Otherwise, the item
may be returned or dropped off somewhere and you will be
gravely mistaken when you confront the person.

When you approach a suspected shoplifter, it is advisable to do it
quietly. It is not necessary to challenge the person loudly. In fact,
from the standpoint of public relations as well as potential
cooperation from the suspected person, you will be more effective
if you make as little disturbance in the store as possible. Request
the person to move out of the flow of traffic. Explain your reason
for stopping the person.

Detaining the person a reasonable length of time means the length
of time it takes to summon a peace officer. Detaining a person in
a reasonable manner may depend on the circumstances. You
must permit the person to make phone calls. You should not
purposely make the person physically uncomfortable, such as
forcing the person to remain standing, refusing to permit the
person to go to the bathroom, etc.

The shoplifting law specifically forbids you to interrogate or
search the person against his or her will. You may, of course,
continue to question the person as long as he or she is willing to
continue answering. You must he careful when questioning about
a crime, however. Such questions are accusations and cannot
avoid being threatening. You may not use threats, force or other
coercion to obtain information.

The requirement of obtaining consent before you interrogate or
search another person carries over to all other investigative
activities you perform. There is no lawful authority for an
individual, other than a peace officer, to search or question
another. You may question a person as long as he or she is
willing to answer. You may not search another person or that
person's house or car or other property unless that person gives
his or her consent to the search.

It is a good idea to get a consent in writing - signed by the person
or to have a third person witness the verbal consent. You should
not use threats or false promises to encourage a person to answer
questions or consent to a search. You may obtain the information
or evidence you seek; however, if you obtain it by coercion, it
might not be admissible in court. Therefore, if a prosecution is
your goal, you may be spoiling your chances.
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B.  SHOPPING SERVICES

Some private detective agencies also perform shopping services
for retail merchants. When this work involves checking on
employee honesty, a private detective license is required. The
cautions regarding interrogations and search hold true for these
activities also.

Persons employed to act as shoppers in business establishments
and report on the efficiency of employees, the quality of services
or the condition of the premises are not required to be licensed as
a private detective.

C. SURVEILLANCE

Surveillance activities may be called for in numerous situations.
Divorce actions and insurance claim actions frequently lead to a
need for surveillance. Businesses, such as trucking companies,
will sometimes request surveillance of their employees if stock
shortages appear. Some investigations reach a point where no
further progress can be made without surveillance. Unless
surveillance is the clearly the best method for obtaining
information, the investigator should be sure that his/her client has
been notified, before using surveillance.

It is important to keep an accurate, detailed record of your
surveillance activities. Your observations may be needed as
evidence in court. You must be able to be as specific and certain
of your facts as possible. A detailed report with place, date, time
and accurate descriptions of observations will provide a basis for
strong testimony in court.

If your surveillance work also involves taking photographs,
remember the rules regarding physical evidence. If the
photographs are to be admitted as evidence, you will have to
testify as to when they were taken. You must be able to testify
that they accurately represent your observations and that they
have not been tampered with.

A private detective may also be engaged in activities which bring
himher into contact with police or criminal activities. A private
detective has the responsibility to report any evidence of criminal
activity to law enforcement authorities. Prior to a surveillance or
stake out, it is also advisable to inform local authorities, so that
the activities of the private detective do not become the object of
a police investigation. Proper communication and interaction
with law enforcement agencies can lead to exchange of
information, cooperation and prevention of crime.

Under no circumstances does the private detective have the
authority to enter or access private residences or property without
permigsion while on a surveillance. Use of audio or video
recording to document speech or activities which are publicly
accessible is an acceptable investigative technique.  Such
recordings made via unauthorized access to private buildings or
property are not acceptable.

D. UNDERCOVER INVESTIGATION

Businesses which are experiencing problems such as theft or
other internal security problems will sometimes hire a private
detective to do undercover investigation. You make your
observations and gather information from your co-workers during
and after working hours.

This type of investigative service calls for detailed note taking
and reporting writing. You are gathering evidence which may
lead to prosecution for a crime. Although you may not be called
to testify, your information may be used as the basis for a further
police investigation. It must be accurate. (Some agencies prefer
that their detectives not testify in court after working undercover.
It could expose them to retaliation by the defendant. Therefore,
the police are brought in to complete the investigation and make
the arrest.) Sometimes the employer will not wish to prosecute
the wrongdoers. The employer may wish to simply terminate the
employee.  Nevertheless, your report must be accurate and
thorough to avoid mistakes.
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E. BACKGROUND INVESTIGATION

The private detective may be called upon to do many different
types of investigations, and should know what is relevant to
investigate.  In evaluating the credit rating of a subject, for
instance, it is important to focus on the income and debt status of
the subject. Factors such as property owned, type of automobile
or marital status are much less useful. Some records, such as
credit reports and tan records, are not legally obtainable without
written permission from the party involved.

When conducting investigations, information must be verified by
the investigator. Copies of records and references should be
obtained or verified personally. When reviewing police, forensic
or crime lab reports, the private detective should be familiar with
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acronyms and abbreviations commonly used in these reports.
Although interviews are often valuable, unverified statements
should not be accepted as factual. Court records, except for
juvenile actions, are also available to the public and may be of
use. Circuit courts have records of tax liens which have been
filed against an individual and the Clerk of Courts office has
information on arrests and convictions, as well as civil judgments
and small claims actions. The names of property owners are
listed with the Register of Deeds office. With an appropriate
release for information, records on work injuries are available
from the Worker's Compensation Division of the Department of
Industry, Labor and Human Relations. Although the subject of a
background investigation is often not aware of the investigation,
there may be circumstances where the subject should be
informed.
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Credentialrequired RL 31.02(2) emergency 440.142
Denial of credential RL 31.05 Restrictionson lamps and the use thereof 347.07
Examination RL 31.04 Retaii theft: protection against 939.49: 943.50
Qualifications RL 31.0212) Revoke credential 440.01(f);
Renewai of license RL 32.03 440.03(14)}b)
Termination of employment RL 32.06(1) Safeguards of persons and property 167
Transfer of employment RL 32.05(1) Secretary, duties 440.04
Private detectiveagency Seif-authentication H0G.02
Additional licensing requirements RL 31.06 Self-defenseand defense of others 93948
Appiication procedure RL 31.03 Settlements: conferences: procedure BL 2,038; RL 2.12;
Bond or liability policy RL31.034 AL 311
Change of owners or officers RL 32.07 Sex offender: lifetime supervision of 939.615
Credentialrequired RL 31.01 Short-barreled shotgun or rifle 941.28
Denial of credential RL 31.05 Small claims actions: procedures 799
CQualifications RL 31.02 Statements: prior of witness 906.13
Renewal of license RL 32.03 Subscribingwitness' testimony unnecessary  909.03
Terminationof agency business RL 32.08 Summaries 910.06
Private security permits Summary suspensions RL6
Appiication procedure RL 31.036 Summons 799.05
Credentialrequired RL 31.01(3) Subpoenas 885.01
Denial of credential RL 31.05 Form of 885.02
Qualifications RL 31.02(3) Service of 885.03
Termination of employment RL 32.06(2) Support payments 440.13
Transfer of employment RL 32.05(2) Suspend Credential 440.01(h}
Private security persons RL 33 Tax delinquency 440.12
Wear uniforms RL 33.02 Telephone conversations; recorded 885.365
Carry permits RL 33.025 Testimony
identificationtags RL 33.03 Bases of opinion testimony by experts ~ 907.03
Agency photo identification RL 33.04 Experts 907.02
Badges, shields and stars prohibited RL 33.05 Opinion by lay witnesses 907.01
Contracts required RL 33.06 Written admission of party 910.07
Public records 910.05 Title 911.02
Reading of report by expert 907.07 Transcriptionfees RL217; RL316
Reciprocalcredential 440.01{2)d) Unlicensed practice, penalties 440.21
Recklesslyendangering safety 941.30 Use of firearms 167
Recordedtelephone conversation 885.365 Use of unauthorized persons as officers 134.58
Reexaminations 440.06; Vehicle equipment, lighting 347
Refunds 440.06: RL 406 Witness and oral testimony 885
Reinstatementof Credential 440.23151 Coercingwitnesses 865.12
Reievantevidence 904 Disobedient witness 885.11
Admissible 904.02 Witness fees and costs RL2.16; RL3.15
Character evidence 904.04 Witnesses — Evidence 906
Exclusionof 904.03 Writing used to refresh memory 906.12
Religious beliefs or opinions 906.10
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